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PETER C. HARVEY, Attomney General
of The State of New Jersey, and
RENI ERDOS, Director, New Jersey
Division of Consumer Affairs, Civil Action
Plaintiffs, .
CONSENT ORDER AND
vs. . SETTLEMENT AGREEMENT

GOEN TECBNOLOGIES CORPORATION (a New:
Jersey corporation, d.b.a. “Trim Spa :
Corporation/TrimSpa”, "Weight-loss

Labs" and "Health Sciences Direct"),
NUTRAMERICA CORPORATION (a Delaware
Corporation), A, GOEN SEMINARS INSTITUTE, :
INC. (a Delaware corporation, d.b.a.

"Goen Media Group" and "Advanced Health
Sciences™), ALEX SZYNALSK], ak.a. ALEX
GOEN,(individually and as officer or

agent of Goen Technologies, Inc., Goen

Seminars, and Nutramerica), ALBERT
FLEISCHNER, Ph.D . (individually and as

officer or agent of Goen Technologies,

Inc., Goen Seminars, and Nutramerica) and
DOES 1 through 20,

Defendants.
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Plaintiffs, Peter C. Harvey, the Attorney General of the State of New Jersey, and the Director

of the New Jersey Division of Consumer Affairs (collectively, “Plaintiffs”) filed a complaint (the
“Complaint”) agaiﬁSt Goen Technologies Corporation, Nutramerica Corporation, A. Goen
Seminars Institute, Alex Szynalsk.i, and Albert Fleischner (collectively the © Defcndants”'). The
Complaint seeks penalties, a permanent injunction and other equitable relief against the Defendants.
Defendants deny the allegations, except those pertaining to jurisdictional facts, in the Complaint.
Defendants do, however, agree to the terms of this consent order (the “Consent Order”) solely to

avoid the uncertainty and costs of litigation.

Plaintiffs and Defendants have stipulated to the entry of the Consent Order in settlement of

the allegations in the Complaint against Defendants. The Court, bei:ng advised of this settlement,

finds:

DEFINITIONS

For purposes of this Consent Order, the following definitions shall apply:

1. “Defendants” shall mean Goen Technologies Corporation, Nutramerica Corporation,

A. Goen Seminars Institute, Alex Szynalski, and Albert Fleischner, Ph.D.

2. “Plaintiffs” shall mean the Attorney General of the State of New Jersey and the

Director of the New Jersey Division of Consumer Affairs.

3. “Division” shall mean the New Jersey Division of Consumer Affairs.

4, “New Jersey Consumer Fraud Act” shall mean the New Jersey Consumer Fraud Act

of 1960, as amended, N.J.S.A. 56:8-1 et seq.

5. “Date of this Consent Order” shall mean the date the Consent Order is filed with the

New Jersey Superior Court, Chancery Division, Morris County.
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6. “Competent and Reliable Scientific Evidence” shall mean tests, analyses, research,

studies or other evidence based on the expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons qualified to do so, using procedures

generally accepted in the professions to yield accurate and reliable results.

7. “Clearly and Conspicuously” shall mean as follows:

a. In an advertissment communicated through an electronic medium (such as
television, video, radio and interactive media such as the Internet, online

services and software), the disclosure shall be presented in’leithcr the audio
or the visual portion of the advertisement. An audio disclosure shall be in a

volume and cadence sufficient for an ordinary consumer to hear and
comprehend it. A visual disclosure shall be of a size and shade, with a
sufficient degree of contrast with the background against which it appears, to
make it clearly legible, and shall appear on the screen for a duration and in a

location, sufficiently noticeable for an ordinary consumer to read and
comprehend it; and

In a print advertisement, promotional material or instructional manual, the
disclosure shall be in print that contrasts with the background against which

it appears and in a type size and location sufficiently noticeable for an
ordinary consurer to read and comprehend it.

“Endorsement” shall mean as defined in 16 C.E.R. § 255-O(b).

“Substantial Weight-loss” shall mean weight-loss of two (2) or more pounds per

week.

10. “Substantiate” when used in the context of “substantiate a statement or

representation” shall mean to provide Competent and Reliable Scientific Evidence that constitutes

proof of the statement or representation.

11.  “Support” when used in the context of “support a statement or representation” shall

mean to provide Competent and Reliable Scientific Evidence that increases the probability that the

statement or representation is true but may not substantiate it.
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12. . “Goen Supplements” shall mean the supplements referred to in the Complaint as aids

to weight-loss or fat loss, i.e., TrimSpa, TrimSpa EF, Lipo Spa and CarbSpa.

13. “Goen Smoking Cessation Seminars” shall mean the seminars that Defendants

promoted to aid people who wanted to stop smoking.

14.  “Goen Weight-loss Seminar” shall mean the seminars that Defendants promoted to

aid people who wanted 1o lose weight. .

15, “Substantially Similar Product” shall mean:
a. With respect to TrimSpa EF: TomSpa Completely Ephedra Free
Formula X-32 or other non-ephedra based dietary supplements that
are advertised as assisting consumers with appetite suppression
and/or weight loss and are promoted by any Defendant;

With respect to Lipo Spa: Fat Blocker or other non-ephedra based
dietary supplements that are advertised as assisting consumers with

weight loss through the use of chitosan to block the absorption of fat
and are promoted by any Defendant; and

With respect to CarbSpa.: Carb Blocker or other non-ephedra based
dietary supplements that are advertised as promoting weight-loss by

assisting consumers to curbing their appetite for carbohydrates and
are promoted by any Defendant,

16.  “Weight-loss Product” shall mean any product, program, or service purported o

produce weight-loss, elimination of fat, slimming, or caloric deficit in a user of the product, program

or service.

FINDINGS

1. The Superior Court of New Jersey, Chancery Division, Morris County, has

jurisdiction over the subject matter and the parties.

2. Plaintiffs in their Complaint allege that Defendants have violated N.J.S.A, 56:8-2by
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selling and offering to sell Goen Supplements through advertisements that exaggerated the

supplement’s benefits, downplayed the supplement’s risks, or made claims about the supplement’s

safety or efficacy without substantiation. Plaintiffs also alleged that Defendants violated N.J.S.A.
56:8-2 and

N.J.5.A. 56:8 -2.2 by promoting the Goen Weight-loss Seminars and the Goen Smoking

Cessation Seminars through advertisernents that exaggerated the role that hypnosis would play in

~

the Goen approach to weight-loss and smoking cessation and failed to disclose that the use of

expensive Goen Supplements was a critical feature of that approach. Defendants, in their respective
Answers, denied those allegations as being without merit.

3. In addition to seeking penalties and permanent injunctive relief, the Complaint also

secks an order requiring Defendants to restore to each affected consumer any money acquired by
means of any practice found to be unlawful under the New Jersey Consumer Fraud Act. Defepdants .

in their respective Answers, denied that Plaintiffs were entitled to any relief.

4, Entry of the Consent Order is not. and shall not be deemed to be, an admission by any

Defendant of liability for violating the New Jersey Consumer Fraud Act or any other law and

Defendants enter into this Consent Order solely to avoid the costs and burdens of continuing

litigation,

5. This Consent Order resolves all of Plaintiffs’ claims against Defendants based on

advertisements for any Goen Supplement, Goen Weight-loss Seminar, Goen Smoking Cessation

Seminar or any other Weight-loss Product that Defendants promoted as a Goen or a Nutramerica

product up to and including the Date of this Consent Order.

6. Entry of the Consent Order is in the public interest.
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PROHIBITED ACTIVITIES

IT IS HEREBY ORDERED that cach Defendant or other person or entity who signs the
Consent Order, directly or through any corporation, partnership, subsidiary, division or other device,
and its officers, agents, servants, emplovees, and attorneys, and each pérson in ac;ive concert or
participation with it who receives actual notice of the Consent Order, by personal service or
otherwise, is hereby enjoined from engaging in, or assisting otliers to engage in, in connection with
offer or sale of any Weight-loss Product, any weight-loss seminar or any smoking cessation seminar,
any practice that violates the New Jersey Consumer Fraud Act, including but not limited to any of
the following practices that the Division deems to be violations of the New Jersey Consumer Fraud
Act or appropriate to ensure Defendants’ future compliance with the New Jersey Consumer Fraud
Act:

Répresentin g, expressly or by clear implication, including through the use of

endorsements, that any Goen Supplement or any Weight-loss Product that is Substantially Simular

to any Goen Supplemeént:

a. By itself causes rapid and Substantial Weight-loss without the need for diet
Or exercise; ‘

b. By itself causes permanent weight-loss; or

c. By itself works for all overweight users.

2.

Representing, expressly or by clear implicatior, including through the use of
endorsements, any of the following types of claims about any Goen Supplement unless the

representation is true and at the time the representation is made the person or entity possesses and

relies upon Competent and Reliable Scientific Evidence that substantiates the representation:
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a. the supplement causes weight-loss or fat loss;

b, the supplement enables users to lose weight or fat, or any specific amount of
weight or fat;

<. the supplement enables users to lose weight or fat without caloric reduction
Or exercise;

d. the supplement enables users to lose a specific amount of weight in a specific
amount of time,; or .

e.

the supplement causes weight-loss via a specific biochemical mechanism.
This paragraph shall not preclude Defendants from using a lay endorsement that complies with the
other paragraphs in this section and is not misleading.

3. Representing, expressly or by clear implication, including through the use of

endorsements, that any Weight-loss Product is X%, or Y times, more effective than another Weight-
loss Product (or than diet or exercise alone) unless, at the time the representation is made, the
Defendant possesses and relies upon Competent and Reliable Scientific Evidence that substantiates
the claim. Moreover, any sucﬁ representation must Clearly and Conspicuously disclose the average

weight-loss by the persons who took the product in the study that Substantiates the claim.

4. Making any offer to sell a Weight-loss Product, including through the use of

endorsements, without Clearly and Conspicuously disclosing that the product should be used with
diet and exercise unless Defendants have Competent and Reliable Scientific Evidence that

Substantiates the claim that the Weight-loss Product causes weight loss without the need for diet and

exercise,

5. Representing, expressly or by clear implication, including through the use of

endorsements, that a specific person who used the Weight-loss Product (the “Endorser””) achieved
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a specific amount of weight-loss in a specific period of time unless at the time the representation is
made, the person or entity has a sworn statement from the Endorser that is consistent with the

representation and contains the following information:

The period of time during which the Endorser used the endorsed Wei ght—loSs
Product;

1. The amount of weight-loss the Endorser expenenced during the period he/she
used the product;

ii.  Whether the Endorser experienced material weight-loss or material weight
gain during the three-month period prior to using the product ag part of a
weight-loss program;

iv. Whether the Endorser used the recommended amount of the product;

Whether the Endorser took any other Weight-loss Products during the period

he/she used the product for weight-loss and the amounts of each additional
product that he/she used;

vi. Whether the Endorser, while using the product, had increased energy or
reduced appetite and, if the Endorser answers that he/shie did not have
increased energy or reduced appetite, whether the Endorser, while using the
product, increased his/her exercise routine or decreased his/her caloric intake.
vii. Whether the Endorser underwent any medical procedure to lose weight or
change his/her appearance during the period he/she used the product to lose

weight,
viii.  Whether the Endorser was paid to provide the endorsement and whether

he/she has a financial interest in the company that manufactures or distributes
the product; and

i, If the endorsement includes a “before™ or “after” picture, the date each picture

was taken, whether each picture accurately represents the way the Endorser

appeared on the date it was taken and whether it was modified to change
Endorser’s appearance.

6. Using an endorsement from a person who used a Weight-loss Product during a period

‘when the person engaged in areduced calorie diet or an enhanced exercise routine without disclosing
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that the person made these changes to his/her lifestyle during the period he/she used the Weight-loss
Product.

7. Using an endorsement for a Weight-loss Product that identifies weight-loss results

that are not typical of what an average consumer can expect to achieve from the use of the product

without Clearly and Conspicuously disclosing that the results are not typical.

8. Using an endorsement that rcpreécnts that the endorser achieved betterresults through

use of a Weight-loss Product than through use of another product or through the use of diet and

exercise alone unless the person or entity has a sworn statement from the endorser that supports the

representation.

9. Representing, expressly or by clear implication, including through the use of

endorsements, that any Weight-loss Product has been clinically proven to be safe or effective unless
at the time the representation is made, the person or entity possesses and relies upon Competent and

Reliable Scientific Evidence that (a) Substantiates the representation, and (b) is available to the

Division. If the Competent and Reliable Scientific Evidence does not include proprietary

information, then it shall also be available to any consumer who asks to review it,

10.  Representing, expressly or by clear implication, including through the use of

endorsements, that any Weight-loss Product has been clinically tested to be safe or effective when

the clinical tests were on the active ingredients in the product, rather than the product itself, and that

fact is not Clearly and Conspicuously disclosed.

11. Misrepresenting, expressly or by clear implication, including through the use of

endorsements, the existence, contents, validity, results, conclusions oy interpretations of any clinical

test or study.
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12.  Representing, expressly or by clear implication, including through the use of

endorsements, that a Weight-loss Product is a traditional approach to weight-loss unless (a) the
product includes an active ingredient that was traditionally used for weight-loss, and (b) at the time
the representation is made, there is Support for the representation that the active ingredient aids

weight loss or there is a disclaimer that the efficacy of the ingredient has not yet been Supported.

13. Using an endorsement from a medical doctor ot other person who is represented as

having scientific expertise that a Weight-loss Product is materially different from another weightloss

product unless, at the time the representation is made, the person who provides the endorsement can

support the claim.

14, Using an endorsement for a Weight-loss Product from a medical doctor or other

person with apparent scientific expertise unless the endorser is an expert with respect to the matters

about which he/she speaks.

15.  Using an endorsement for a Weight-loss Product from a medical doctor or other

person with apparent scientific expertise unless the person or entity that uses the endorsement has
a sworn statement from the purported expert that: (a) was signed prior to the use of the endorsement;
(b) commits the purported expert to the representations in the endorsement; and (¢) has not been
withdrawn by the purported expert.

16.  Using an endorsement for a Weight-loss Product from a medicat doctor or other

person with apparent scientific expertise when the person or entity that uses the endorsement had
information at the time the endorsement was used that the endorser did not have and that a

reasonable person believes would have caused the endorser to withdraw his/her endorsement.

17.  Making any offer to sell a Weight-loss Product through a print advertisement, an

10
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internet promotion or a telephone promotion without providing the consumer with: (a) a staterent
to consult a health care professional before beginning any weight-loss program; (b) a statement to
read the label before using the advertized product; and (c) with respect to internet advertisements,

a Jink that provides easy access to a copy of the label prior to purchase.

18.  Advertising or promoting any weight-loss seminar as teaching an effective approach

to weight-loss without disclosing all of the material costs associated with obtaining the advertised

beneﬁfs of the program, including but not limited to (a) the costs of attending the seminér, (b) the
costs of any supplements that will be recommended as an integral part of the program, and (c) the
costs of contacting a medical professionai to determine whether the program is a safe and effective
approach to weight-loss.

19..  Advertising or promoting any smoking cessation seminar as teaching an effective

approach to smoking cessation without disclosing all of the material costs associated with obtaining
the advertised benefits of the program, including but not limited to (a) the costs of attending the
seminar, (b) the costs of any supplements that will be recommended as an integral part of the

program, and (c) the costs of contacting a medical professional to determine whether the program
is a safe and effective approach to stop smoking.

20.  Representing that a patent for a Weight-loss Product is evidence that the Federal

government has determined that the Weight-loss Product is safe or effective.

SCOPE. PURPOSE AND INTERPRETATION OF THE CONSENT ORDER
IT IS FURTHER ORDERED that:

1. Aside from the advertising claims that are expressly prohibited in the Section on

Prohibited Activities, nothing contained in the Consent Order prohibits any person or entity who
11
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signs it from making any true and non-misleading advertising claim for any Weight-loss Product,

any weight loss-seminar or any smoking cessation seminar.

2. The Consent Order is not intended to limit the right of any person or entity who signs

itto engage in non-actionable “puffing.” “Puffing” shall not, however, be considered to be a defense

to any practice that is expressly prohibited by this Consent Order,

3. The Consent Order shall only apply to the activities of a person or entity that signs

with respect to the offer or sale of Weight-loss Products, weight-loss seminars and smnoking cessation
seminars in or from New Jersey, which shall include, but may not be limited to: (a) retail sales at
New Ieréey locations; (b) telephone sales that result from consumer calls from or to a telephone
located in New Jersey; (c) internet salcs from websites hosted in New Jersey or where a website
identifies the business of the person or entity offering or selling the product and the pxinéipal place

of business of that person or entity is located in New Jersey; and (d) sales to consumers that are

shipped from New Jersey.

4. Nothing in this Consent Order shall apply to any Weight-loss Product sold or

distributed to consumers by third parties in cases where there is no participation by any Defendant
in the funding, preparation or dissemination of the Weight-loss Product to consumers; provided
however, that if any Defendant learns that a third party has made a misrepresentation about a product
subject to this Consent Order that would constitute a violation of this Consent Order if it were made
by a person or entity subject to this Consent Order, then the Defendant shall notify the Division
within fifteen (15) business days of the date he/she/it learns of the action. A Defendant does not
participate in the funding, preparation or dissemination of a weight loss product when it distributes

what it deems to be truthful information about its product or the ingredients in its product to a third
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party that is in the business of selling that product to consumers.

IT IS FURTHER ORDERED that:

1. The Defendants shall be jointly and severally liable for a payment of $50,000 to the

Division for the costs it incurred in connection with investigating Defendants and prosecuting this

~
.

action.

2. The Defendants shall be jointly and severally liable for a payment of $700,000 to the

Division for consumer initiatives.

>3. Payment of $750,000 on behalf of all Defendants, which shall be deemed due on June
30, 2003, shall be made by Goen Technologies Corporation according to the payment schedule set
forth in paragraph 4. The schedule assumes that Defendants will pay simple interest of .5% per
month on any balance due after June 30, 2005. Each payment shall be made by means of a certified

check, wire transfer, attorney trust account check or other guaranteed funds to the “New Jersey

Division of Consumer Affairs™ and shall be delivered to the New Jersey Division of Consumer

Affairs at the following address:

Attention: Case Management Tracking

New Jersey Department of Law and Public Safety
Division of Consumer Affairs

124 Halsey Street

P.O. Box 45025

Newark, New Jersey 07101

4, The payment schedule shall be: (a) an initial payment of at least $75,000 shall be

made within five (5) days of the date that Goen Technologies Corporation signs the Consent Oxder;

(5) a second payment shall for at least $75,000 shall be made by August 1, 2005; and (¢) the final

13
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payment, for the unpaid balance plus accrued interest, shall be paid by September 1, 2003.
S. Goen Technologies Corporation, Nutramenica Corporation or Goen Seminars

Institute, Inc. shall, as appropriate, notify each consumer on Exhibit A that it will either: (2) make
restitution to the consumer in the amount listed on Exhibit A in exchange for a release from the

consumer for all claims the consumer might have against the Defendants that arise from its purchase
or use the supplement; or (b) agree to submit the consumer’s claim to the Division’s Alternative

Dispute Resolution (*“ADR”) Unit for resolution through binding arbitration.

6. If a consumer on Exhibit A refuses to accept the refund and provide the release

provided for in paragraph S above, then each affected Defendant shall notify the Division that it will
submit its dispute with the consumer to the ADR Unit for resolution through binding arbitration.
Each Defendant agrees to consént to this arbitration process and to be bound by the arbitrator’s
decision. Each Defendant further agrees to be bound by the immunity provisions of the New Jersey
Arbitration Act, N.J.S.A. 2A:23B-14 and the New Jersey Tort Claims Act, N.IS.A. 59:10A-1 ¢t.
seq. The Division shall notify any such consumer of the referral of the dispute to ADR. Thereafter

the arbitration shall proceed in accordance with the ADR Guidelines (a copy of which is attached
as Exhibit B).

7. In the event an affected Defendant fails or refuses to participate in the ADR program,

the arbitrator may enter a default against it. Unless otherwise specified in the arbitration award, the
Defendant shall pay any and all arbitration awards within thirty (30) days of the arbitrator’s decision.

A Defendant’s failure or refusal to participate in the arbitration process or to timely pay an arbitration

award shall constitute a violation of this Consent QOrder.

8. If a consumer on Exhibit A refuses to participate in the ADR program, then it shall

14
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have no rights under this Consent Order.

9. Each of Goen Technologics Corporation and Nutramerica Corporation agrees that,

for a period of one year from the Date of this Consent Order (the “Period”), it shall have the
following obligation to each consumer who is entitled to the protection of the New Jersey Consumer
Praud Act and this Consent Order as set forth in paragraphs 3 and 4 of the section SCOPE,
PURPOSE AND INTERPRETATION OF THE CONSENT ORDER and who complains to it or the
Division that it js enﬁﬂed toa réfund of the purchase price of one its Weight-loss Products it will
either (a) provide the refund to the consumer in exchange for a release from the consumer for all
claims the consumer might have against the Defendants that arise from the consumer’s purchase or
use the Weight-loss Product or (b) agree to submit the coz}sumcr’s claim to the ADR Unit for
resolution through binding arbitration. D‘urmg each month of the Period, the Division will forward
all consumer complaints it receives that seek a refund of the purchase price of a Goen Technologies
Corporation or aNutramerica Corporation‘ Weight-loss Product to the appropriate corporation within
fifteen (15) days of the end of thaf month. During each month of the Period, each of Goen
Technologies Corporation and Nutramerica Corporation will forward the consumer complaints it

receives about its Weight-loss Products to the Division within fifteen (15) days of the end of the

month.

10.  In each case that a Defendant submits to the ADR Unit for binding arbitration, the

Defendant shall be responsible for its own costs.

RECORD KEEPING
IT IS FURTHER ORDERED that:

1. Each corporation signing this Consent Order, for a period of four (4) years from the

15
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date of service of the Consent Order, shall maintain and, upon request, make available to the
Division for inspection and copying: (a) all advertisements and promotional materials for each
Wc_ight—loss Product that it offers for sale in or from New Jersey; (b) all materials that it relied upon
in preparing or confirming the accuracy of the representations in the advertisements and promotional
materials; and (c) all tests, reports, studies, surveys, demonstrations, or other evidence in its
possession, custody, or control that contradict, qualify, or call into question the representations in
the advertisements or promotional materials, or the basis relied upon for the representation, including
complaints and other communications with consumers or with governmental entities or consumer

protection organizations.

MONITORING
IT IS FURTHER ORDERED that:

1. Within thirty (30) days of the date of the entry of this Consent Order, each entity that

signs the Consent Order shall have an obligation, throughout the period that the Consent Order is
in effect, to provide each director, manager, and employee who has responsibility for signing off on
advertisernents or endorsement that are subject to this Consent Order with a copy of the Consent

Order and shall secure from each such person a signed and dated statement acknowledging receipt

of the Consent Order,

2. Each entity that signs the Consent Order shall notify the Division at least thirty (30)

calendar days prior to any change in the entity that may affect its compliance obligations arising
under the Consent Order, including but not limited to a dissolution, assignment, sale, merger, Or
other action that would resultin the emergence of a successor corporation; the creation or dissolution

of a subsidiary, parent, or affiliate that engages in any acts or practices subject to the Consent Order;
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the proposed filing of a bankruptcy petition; or a change in the corporate name Or address.
Provided, however, that, with respect to any proposed change that the entity learns about less than
thirty (30) calendar days prior to the date such change is to take place, the entity shall notify the

Division as soon as is practicable after obtaining such knowledge.

3. Each entity that signs the Consent Order shall provide the Division with its business

address and business telephone number within ten (10) days of the date of this Consent Order and

shall provide the Division with any change in its business address or business telephone number

within ten (10) of the date of any such change.

4, The Division is authorized to monitor the compliance of each entity that signs the

Consent Order By all lawful means, including but not limited to the use of compulsory process as
provided in the New Jersey Rules of Court. In addition, nothing in this Consent Order shall limit
the Division’s lawtul use of its powers under N.J.S.A. 56:8-3 and N.J.S.A. 56:8-4 to investigate
whether the entity has violated the New Jersey Consumer Fraud Act, any regulation promulgated

thereunder, or any provision of this Consent Order.

MEET AND CONFER

1. Plaintiffs and Defendants recognize that the negotiation and finalization of this

Consent Order was the result of good faith negotiation and compromise between the Parties. In the
spirit of continued cooperation between Plaintiffs and Defendants, each Plaintiff agrees that, except
in cases where immediate legal action is necessary to protect consumers from irreparable harm, it
will not institute any further proceedings against any Defendant for an alleged violation of this
Consent Order without first providing the Defendant with: (i) notice of the alleged violation and &

time frame that is reasonable in light of the alleged violation for settling the alleged violation; (i1)
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an opportunity to provide a written response to the allegation; and (iii) a face-to-face meeting

between Plaintiffs and the Defendant (or its representative) to discuss and attcmpt to resolve the

allegations. If the parties cannot reach an agreement during the face-to-face meeting, then the

Plaintiff may, in its sole and absolute discretion, continue negotiations to reach a settlement or
commence an action -against the Defendant.

2. Paragraph 1 shall constitute a pre-condition to the right of each Plaintiff to bring an

action against a Defendant for violation of this Consent QOxder.

3. Nothing in this Consent Order shall preclude anv Plaintiff from bringing an action

against any Defendant for violation of the New Jersey Consumer Fraud Act or the regulations
promulgated thereunder that does not also allege a violation of this Consent Oxder. If a Plaintiff

brings any such action, then it may not rely on any provision of this Consent Order to prove its case.

GENERAL PROVISIONS
IT IS FURTHER ORDERED that:

1. Nothing contained in the Consent Order shall be construed to limit or affect any

position that any person or entity that signs the Consent Order may take in any future or pending
action not specifically encompassed herein.

2. The Consent Order constitutes the entire agreement between the Plaintiffs and the

Defendants with respect to the subject matter hereof.

3. Any amendment to the Consent Order must be signed by the affected parties and

submitted to the Court, with notice to each person or entity that signed the Consent Order, for its

approval.

4. Each person or entity that has signed the Consent Order, and its respective counsel,
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has had a full and fair opportunity to review the Consent Order. Accordingly, each agrees that any
principle of construing ambiguities against the drafter has no applicatidn to the Consent Oxder.

5. No person or entity that signs the Consent Order shall represent or imply that any
advertising procedure that it uses was required or approved, in whole or part, by the Attorney
General or the Division or any of the State of New Jersey’s agencies or agents.

6. Each person or entity that is'a party to the Consent Order represents that the person

who signs the Consent Order on its behalf has full knowledge, understanding and acceptance of the

terms of the Consent Order and the authority to legally bind it to the terms of the Consent Order.

7. The Consent Order shall be interpreted in accordance with the laws of the State of
New Jersey.

8. The Consent Order may be executed in counterparts.

9.

Except as otherwise provided herein, any notice or other document required to be sent
to the Division or to any Defendant shall be sent by the United States mail, certified mail, retum
receipt requested, or other nationally recognized courier service that provides for tracking services

and identification of the person signing for the documents. The notices and/or documents shall be

sent to the following addresses:

For the Division: Division of Law
Attn. Joshua T. Rabinowitz, DAG
124 Halsey Street
P.O. Box 45029
Newark, New Jersey 07102
For the Defendants:

Goen Technologies, Corporation
Attn: Legal Department
35 Melanie Lane

Whippany, New Jersey 07981
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and

Donald Beshada, Esqg.

Drinker Biddle & Reath, LLP
500 Campus Drive

Florham Park, N.J. 07932-1047

DISMISSAL OF ACTION WITH PREJUDICE AND RELEASE
. IT IS FURTHER ORDERED that:

1. Within ten (10) days of the date that the Division receives the payment required by

the Consent Order, the Defendants will take all neccssary measures to effectuate the dismissal of the
action against them with prejudice.

2. Plaintiffs release any and all claims, known or unknown, that they have, had, or may

bave against Defendants for any alleged violation of the New Jersey Consumer Fraud Act or the

common law relating to the advertising or labeling of any Weight-loss product, weight-loss seminar

or smoking cessation seminar.

3. Each Defendant releases the Attorney General, the Director of the Division of

Consumer Affairs and each of theixr employees or agents from any claim it may have against any one
of them that arises out of what that person did or said up to and including the Date of this Consent
Order in connection with: (a) the investigation that culminated in the commencement of this action;

(b) the prosecution of this action; or (¢) the settlement of this action.

RETENTION OF YURISDICTION
IT IS FURTHER ORDERED that:

1. This Court shall retain jurisdiction of this matter for purposes of construction,

modification, and enforcement of the Consent Order.
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TERMINATING THE PROVISIONS OF THE CONSENT ORDER

1. At any time after the four (4) year anniversary of the Date of This Consent Order, any

Defendant may make written application to the Superior Court of New Jersey, Chancery Division,
Morris Cournty, which retains jurisdiction in this matter, to terminate the entire Consent Order, or
any specific provision therein, with respect toit. Such request shall include a certification under oath

that the moving party has committed no material violation of the Consent Order for a period of not

less than four (4) years prior to the date of the request.

2. If a Defendant makes an application pursuant to paragraph 1 and Plaintiffs do not

dispute the certification submitted in support of its application, then Plaintiffs agree not to oppose
the application.
SO STIPULATED

PETER C. HARVEY
ATTORNEY GENERAL OF NEW JERSEY

BY: %ebovrest [ DATED:  July / . 2005
shua Rabinowitz, Deputy Attorney General

DATED:  July/ ,2005

-

Division of Consumer Affairs

Each of the undersigned has read this Consent Order, understands it, and agrees to be bound by its
terms. '

DATED: July 2005
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DATED:

DATED:
DATED:
ALBERT FLEISCHNER
BY: f DATED: -
Albert Fleischaer—"
//

Consefif as to the form and entry of this Order.

Drinker Biddle & Reath, LLP
500 Campus Drive

Florham Park, N.J. 07932-1047
Attomney for Defe gaf

LA sLAbbAlnAAN A DATED:
Kenneth C. MacKenzie, J.5.C.
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PETER C. HARVEY
ATTORNEY GENERAL OF NZW JERSEY
Division of Law
124 Halsey Street
P.O. Box 45029 R
Newark, New Jersey (07102 ECE
O o D

Attorney for Plaintiffs

C. Mackenzit, g5
By: Joshua T. Rabincwi<z and Sunil G. Raval 0CT1g 2003
Deputy Attorneys General v6Es
(973) 64£8-~2893 Quuum
MORRSS COUNTY Coummopse

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION, MORRIS COUNTY

DOCKET NO. - '

PETER C. HARVEY, Attcrney General

©f The State of New Jersey, and

RENI ERDOS, Director, New Jersey :

Division of Consumer Affairs, : Civil Ac:tion

rra
4L

a1}

Piail-’ti ¢
\ OMP._AIN 4
p- AL W TR YT ¥ LN N

vs.

GOEN TECHNOLOGIES CORPORATION (a New
Jersey corporatiocn, d.b.a. “Trim Spa :
Corporation/TrimSpa’”, "Weight Loss :
Labs" and "Health Sciences Direct"), :
NUTRAMERICA CORPORATICN{a Delaware :
Corporation), A. GOEN SEMINARS INSTITUTE,:
INC. (a Delaware corporation, d.b.a. :
"Goen Media Group" and "Advanced Health
Sciences™), ALEX SZYNALSKI, a.k.a. ALEX
GOEN, {individually and as officer or
agent of Goen Technologies, Inc., Goen
Seminars, and Nutramericea), ALBERT
FLEISCHNER, ?h.D., (individually and as
officer or agent ¢f Goen Technologies,
Tnc., Goen Seminars, and Nutramerica and
DCES 1 zhreough 20,

Defendants.

20°d" 00:ST S0, sz By Q0SE-879-S26~-T: X4 SHIHAAH HFWNSNOT AT



Generzl of the State ¢f New Jersey
and RENI ERDOS, Directeor of the New Jersey Division of Consumer
Affairs, with offices located at 124 Hélsey Street, 7th Floor,
Newark, New Jearsey 07102, by way of cemplaint, upcn information and

belief, state:

NATURE CF COMPIAINT AND BACKGROUND

1. A. CGoen Seminars Institute, Inc. (“Goen Institute”) is a
New Jersey-based company that promotes and conducts weight loss and
smoking cessation seminars. Goen Institute was Zounded by 2Rlex

zynalski, who is also known as Alex Goen.

2. Geen Technologies Corporation (“Goen Technologies”)and
Nutramerica Cocrporation (“Nutramerica”) -- affiliates of Gecern
Institute -- are New Jersecy-pased companies that develop and
distribute dietary supplements including TrimSpa, CarbSpa and Lipo
Spa and smoking c¢essation aides (“Goen Supplements”). Goen
Supplements are advertised and sold at Goen Institute seminars and
throug@ direct mail promotiong, newspaper advertisements, réadio
advertisements and the internet.

3. Irn promoticnal materials for Geen Supplements, defendants

state that the supplements ar

D

drug free. This statement 12

rislieading because, as explained in gre

v}
t
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Goen Supplements, sach as TrimSpa, contain a combinaticn of

ingredients that has the same dangercus side =ffects as csrtain

[y

e)

drug products kanned by the Food and Crug Administration. In fact,

one of TrimSpa’s active ingredients is ephedra, an sephedrine
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alkalioid derived from ma hnuang, & Chinese herbal plant and
stimulant. Dangerous side effects asscciated with the use of
ephedra and other ephedrine alkalcids, especially when used with
caffeine, are well deocumented in medical literature. Specificalily,
ephedra has been proven tT0 cause negative side effects ir healchy
individuails, including  headaches, irritability and heart
alpitations. Ephedra has also beern associated with serious
adverse health events such as strokes, seizures, high blocd
pressurxe and hearxrt attacks. Due to the negative side =ffects
associated with <the combination o¢f ephedrine alxaloids and
caffeine, the Fcod and Drug Administration banned the szle oI
ephedrine/caffeine combinations in over-the-counter drug products
in 1883.

4, The use of TrimSpa and other Gecen Supplements 1s an
essential ccmpenent of Geen Institute’s weight loss and swmoking
cessation seminars. In promotional materials, however, the Ggen
Institute claims that its weight loss seminars teach consumers s
“proven way to slimness without dangerous drugs, starvaticen diets

or endless brutal exercise.” According to promotional materials,

joR

the Goen system “will let hypnosis do the work for vyou” an

“practically works like magic.” The promotional materials fail to

8]
[}

infeorm consumers that Goen’s “proven way to slimness” regulr

consumers t¢ prurchase Goen Supplements.
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5. In promotions for Goen Institute’s smoking cessaticn

seminars defendants create the false impression tha:t the Goen

f not exclusively, on the use of

b-r-

method relies princizally,
hypnosis. Indeed, defendants mislead consumers by stating that
consumers can stop smoking without the use of dangercus drugs.

Promctional materials fail to inform consumers that a key componant

O

of the Goen system is the purchase and use ¢f CGoen Supplements.
6. Goen seminars - and the promoticnal material associated
with those seminars - are nothing mere than a classic bait and
switch ploy. The purpose o©f the seminars 1is to sell Goen
Supplements, rather than teach cconsumers to lose weight and stop

sitcking through hypnosis as advertised. Promotional materials for

o

Goen seminars are false and misleading because they fail to inform
consumers that the Goen methed to weight loss and smoking cessation
reguires the purchase of Gcen Supplements and that the purchase of
such supplements will require consumers tc¢ make substantial
expenditures beyend the cost ¢f the seminar itself. Mereover,
defendants co not disclose to censumers the adverse side effects
associated with ephedra, & key ingrecient in TrimSpa.

7. As stated above, cefendants also sell TrimSpa and othex
Goen Supplements through direct mail, newspaper advertisements,
radio advertisements, and the internet. In promotional materials
used in these media, defencdants make unsubstantiated claims abouiz

the effectiveness of TrimSpa and c¢ther Goen Supplements.,

Te}
o
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Additionally, defendants suggest that the federal government has

endorsed TrimSpa as safe and effective. For example, defendants
use the fact that they have obtained a patent for TrimSpa to create
the false impression that the United States Government has found
that TrimSpa is a safe and effective product.

8. Moreover, the TrimSpa website creat

®

s the false
impression that it 1s safe to use TrimSpa and othexr Goen
Supplements withcut first consulting a doctor. The website -- in
large bold type -- states that consumers can use Goen Supplements
without first consulting a doctor. Disclaimers, warning consumers
to consult their doctor before using Goen Supplements, can be
found, however, 1in small footnotes at the end of the censumer’s
website tour.

S. In sum, semirnars and promotional materials for Gcen
Institute seminars and Goen Supplements are deceptive because,
among other things, they: (a) mislead consumers by claiming that
Goen’s methods are drug-Iree; (b} make unsubstantiated claims about
ﬁhe effectiveness of Goen Supplements; and i(c) fail to disclose the
ad&erse health risks associated with the use of <certain Goen
Supplements.

10. The Attorney Generxal and the Director of the Division of

Consumer Affairs now seek, ameng other things, to: (a) permanentliy

<

3

8s and smo

Shad
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enjoin defendants from advertising Goen weight 1

P

cessation seminars withou: vroper disclosure of: (i

o
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Supplements play in Goen Institute seminars, namely, that they are
an essential component ¢f Goen’s seminars; (ii) the costs of Goen
Supplements; and (iiil) the health risks associated with the use of
Goen Supplements containing ephedra; (b) permanently anjoin
defendants from ©pubklishing any advertisement for any Goen
Supplement that contains ephedya without disclosing, at the
beginning of the advertisement, that the supplement contains
ephedra and clearly describing all of the known risks associated
with the use of ephedra; (¢ permanently enjoin defendants from
making unsubstantiated claims about TrimSpa, Livo Spa, CarbSva or
any other Goen Supplement; (&) permanently enioin defendants from
making any‘statements that suggest or imply that defencants’ patent
for TrimSpa constitutes an endorsement by the United States
government of the safety or efficacy of TrimSpa,; and (e} reguire
defendants to prominently disclose con the TrimSpae website, or the

website dedicated to any other Goen Supplement, the risks

M

associated with the use o any Goeén Supplement scld on zhaz
website.

JURISDICTZON AND VENUE

11l. The Attorney Genera. o¢f the State of New Jersey Lis

charged with the rxesponsibility of enforcing the YNew Jersey
Consumer Fraud Act, N.J.S.A. 56:8-1 et seg. {("the Act"), and the
ragulations promulgeted thereunder. The Director of tThe Divislier

[
w
WS
n

cof Consumer Affal charged with <the responsibkbilic ct
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administering the Act on behalf of the Attcrney General. This
action seeking injunctive and other relief is brought by =the
Attorney General anrd the Director ¢f the Divisicon of Consunsr
Affairs pursuant to the provisions of N.J.S.A. 56:8-8, £6:8-11, and
56:8-13.

12. Goen Tachnologies, Nutramerica, Geen Institute, Alex
Goen, Albert Fleischner, and Does 1 througn 20 have conducted and
continue to conduct business within the State of New Jersey through
Goen Technologies’ corporate headquarters at 8 Ridgedale 2Ave.
Suite 205, Cedar Knolls, New Jersey, (07927. The violations of law
alleged herein have been, and continue to be, carried out within
Morris County, the locatien of Gecen Technologies’ corporate
headguarters, and elsewhere in the State of New Jersey.

THE DEFENDANTS

13. Goen Techneclogies is a New Jersey corporaticn that is

engaged in the business ¢of manufacturing and distributing dietary

supplements, including TrimSpa, Lipo Spa and <CarbSpa. Goen

)

echnologies’ filing with tThe Secretary of State lists “Txim Sp

0

Corporation/TrimSpea,” ™Weight Lcss Labs” and “Health Sciernces
Direct” as other names asscciated with it. The entities known as

Trim Spa Corporaticn, Weight Loss Labs and Health Sciences

o

irect

®

are divisions of

Geen Technologies, rather than independent
corporations. Goen Technclogies’ principal place of business is 2

Ridgedale Avenue, Cedar Knolls, New Jersey, 075%927.
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14. Nutramerica is a Delaware corporation that filed with the
Secretary of State of New lersey on February 2%, 1896. In 21998,
its status as a corporation eligible to do business in New Jersevy
was revoked for failure to make annual report payments. TrimSps,
Lipo Spa and CarbSpa are all advertised as Nutramerica products.
The labkels for Lipo Spa and CarbSpa refer to Nutramerica as a Goen
Company. Nutramerica’'s cffices axe located at 8§ Ridgedale Avenue,
Cedar Knolls, New Jersey 07827.

15. Goen Institute is a Delaware corporation that describes
itself as “the nation’s largest weight loss and stop smoxking
seminar corpcration.” Its £filing with the Secretary of State of
New Jexrsey lists “Gozn Media Group” and “Advanced Health Scisnces”
as related names. Its promotional materials list its address as #
Ridgedale Ave., Suite 205, Cedar Knolls, New Jersey, 07927.

16. Alex Szynalski, who is also known as Alex Goen, 1is the
foundexr of Geen Institute and is actively invelved in  the
advertising programn that 1s used to promote the seminars. He is
also actively inveclved in the business operations of GCoen
Technolegies and Nutramerica, including their sale and distribution
of TrimSpa, Lipo Spa and CarbSpa.

17. Albert Fleischner, Ph.D. 1is on the scientific advisory
board of the Geen Institute, the Chief Science Officer of the Goen

Group and the Chief Operating Officer of TrimSpa Corporation.
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182. Defendants DCES 1 through 20 re officers, managers,
agents, or incependent contractors of Goen Technologies, the Geen
Institute or Nutramerica who caused or engaged in violations of law
alleged herein. Because the true names and capacities, whether
individual, corporate, asscciate, or otherwise, of the defendants
sued herein under the £fictitious names of DOES 1 through 20,
inclusive, are unkncwn to plaintiffs, plaintiffs have sued said
defendants by such fictitious names. Plaintiffs will amend this
complaint to identify each such defendant and his or her specific
involvement in the wrongdoing alleged herein when the same has been
ascertained.

COUNT ONE

(Misrepresentaticns With Respect
to the Goen Weight Loss Seminars)

19. Pleintiffs repeat and reallege each and every allegation

set forth above as if fully set forth herein and incoerporated by

reference.
20. Defendants conduct welight loss seminars in New Jersey and
throughout the United States. According to the Goen Institute’s

website, Goen seminars are cffered on a daily basis throughout the
country.

21. Defendants advertise the seminars, hereinafter reiferred
to as the “Goen Weight Loss Seminars,” in mail cistributions to New

Jersey residents and in New Jersey newspapers.,
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22. One mail promoticn describes the seminar as a “Semirar

with Hypnosis” and a “Risk-Free Hypnesis Semirnar - 110%
Guaranteed.” The promoticn states that the seminars would

introduce people to a “fail precof” system that “practiéally works
like magic” to help people lose “10 to 20 pounds per month to as
much as 120 pounds per vear.” The promotion stresses that the
system uses hypnosis and is a “proven way to slimness without
dangerous drugs, starvation diets, or endless brutal exercise.”
23. The promotion does not mention that the effectiveness of
the system depends on the use of dietary supplements. Nor does it
disclcse that the cdietary supplements that 1t depends on zare
developed and distributed by an affiliate of the Goen Institute.
24. One advertisement that has appeared in New Jersey

newspapers states that:

Attend Goen Seminar’s famous weight loss
with hypnosis seminar and in three hours
experience for yourself 34 high pcwered fat
eliminating suggestions best described as a
deliberate and systematic bombardment of fat
destroying technology.

[Emphasis in text.)]

That’s xight. The Goen Method is
arguably the finest weight reducing hypnosis
session of its kind.

(Emphasis in text.]

25. The advertisement also states that “if this seminar :is

not the best weight loss program in the United States, plain and
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simple, I will give you your money back plus 10% at seminar’'s end.
No guestions askec.”

26. The advertisements fail to disclose <that the VGeen
Method” relies on the use of dietary supplements that are promoted
at the seminar and are developed and distributed by an affiliate of
the Goen Institute.

27. Another advertisement that appeared in New Jerseyv
newspapers states that:

You’ve Tried Everything and

Nothing Has Worked

Thig Is Designed To Work!

Think of 4it! Firally, a proven way to
slimness without dangerous drugs, starvation
diets or endless brutal exercise! Instead,
firm-up fast and experience for vourself 34
mesmerizing, fat-eliminating suggestions
designed tc work every minute of every day.
Designed so that cravings no longer get the
best of you because yvcu are in total control.
In fact, my system is s0 superior and
surpasses everything else you've tried in the
past that I was compelled tc offer a 110%

arantee. No longer must you deal
d to follow starvation diets, guilt or

~

with har
grueling exercises - no way. My system just
doesn’t allow such absurdities.

Imagine Waking Up Morning
After Morning Thinner and

Leaner Than Ever Before!

My £riend, your mind is such an extremely
powerful resource already, vyet hypnesis can

~

intensify that power immensely. Tap deeply

11
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into your subconscious weight loss mechanisms,
and receive suggestions To reduce cravings and
desires for second helpings: things you never
dreamed of befcore! Here’s how yocu can

Reshape Your Figure'To The Slim, Txrim,
Firm Body You Desire ...
Imagine Never Ever Having To Worry

About Your Weight Again!

‘That’s right. Even if you’ve tried every
diet that ever existed but failed, that’s
okay. My guarantee still stands. 1In fact, I
feel that you actually deserve a pat on the
pack for all of your attempts. Hey look at it
this way, you tried, vou failed, ... but ...
you tried again. Although this time, there’s
no trying allcowed. Nope, not at my séeminar.
Trying is not an opiion. Howevexr losing
weight ... well ... that’s a given.

Yeah, yeah. So you’ve tried other diets
and maybe other hypnotists, big deal. There’s
a reason why I receive piles and piles of
testimonials.

My Program Is Designed To Make
Losing Weight An Easy Thing!

In fact, the more diets you’ve tried the
better! Trhat only means that you really,
desperately want to lose weight. Quite
frarkly, vyour strong desire to lose welght
wiil manifest itself and empower ycu during
the hypnosis session, giving you an extra
advantage. ...

(Bold in oxriginal, italics added, footnotes omitted.]
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28, The advertisement alsc states that “by the end of ths
seminar you must be completely satisfied. If not, idust ask Zor a
refund plus 10% at seminar’s end.”

29. The advertisement fails to disclose that Goen’s “proven
way to slimness without dangé:ous drugs’” requires the use cof
dietary supplements that are developed and distributed by an
affiliate of the Goen Institute.

30. Moreover, consumers whe called the Goen Institute pr

to attending the seminars to inquire whether the seminar requi

’_l
a3
D
[®)

additional purchases were told that it did not,

31. The advertisement also suggests that hyvpnosis is an

oy
(]

essential part of the Goen Welght Loss Seminar and an essenti
part of the Goen weight l¢ss program.

32. The suggestion that hypnosis is an essential part of the
Geen Weight Loss Seminars and an essential part of the Goen weight
loss progran is reinforced by the brochure that is distributed at
the Goen Weight Loss Seminars, which states that:

Hypnosis “is one of the safest and most
effective methods to lose weight.”

Almost everyone over the &
nypnotized.

e of six can be

Q2

You may be hypnotized without knowing it.

Hyprosis works by changing your subconscious

responses Lo
eating fattening foods from “making vour body scream for
sugar or fat” to “aidling] vyou in remaining calm and pain

free.”

-
G}
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33. The suggestion that hypncsis is an essential part of the
Goen Weight Loss Program is false. In fact, the hypnosis part of
the seminar is not essential to the weight lcss program. No effort
was made during the hynnosis part of the seminar ﬁo ensure that
each participant was hypnotized or that the participants who were
hypnotized underwent the advertised changes to their subconscious
.responses to eating fattening foods.

34. The brochure alsc states that the seminar is designed sc
that participants “can achieve immediate and life long results
after only one simple session.”

35. The statement that defendants’ method was designed so
that particiﬁants “can achieve immediate and life long results
after only one simple session” is false. If the statement were
true, then there would be no need to sell TrimSpa and cthexr Goen
Supplements to participants as part of the Goen weight loss
program.

36. A sales pitch that has beern used tc¢ sell TrimSca and
other Goen Supplements at the seminars states that the supply
available at the seminar was limited and that it was purchased at
a special price so that the savings could be passed on to the
participants at the seminar. It did not reveal that <the
supplements are developed and distributed by affiliates c¢f the Goen

Institute. Because the supplements were developred and distxibuted
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by affiliates of the Goen Tnstitute, the statements about a limited
supply and a special piice were false or misleading.

37. Neither the labels nor the advertisements for TrimSpa cr
any other Goen Supplement that is offered at the weignt loss
seminars states that the product is mcre effective when used in
conjunction with hypnosis.

38. Defendants advertise a seminar that will purportecly
teach participants an inexpensive oprogram for weight loss that is
based on hypnosis. The consumers who take the bait are then sold
a weight 1lo0ss program whose allieged effectiveness depends on using
Goen Supplements, such as TrimSpa and Lipo Spa, rather <han
hypnosis.

39. The sales pitch for TrimSpa at the seminars also fails to
disclose that TrimSpa contains a combinaticn of ephedrine alkaloids
and caffeine and that the use of this combination can result in
serious adverse health consequences, including strockes, seizures,
high blood pressure and heart attacks. Rather, the advertisemen:

for the seminars state that the Goen weight loss program does no
g

¢t

cf

use drugs. Morecver, the sales pitch for Goen Supplements a
seminars is that, because they are dietary supplements, as oppcsed
to drugs, they are perfectly safe. In fact, the combination of
ephedra and guarana, which are active ingredients in TrimSpa, has
the same chemical composition, and the same adverse side-effects,

as the ephedrine alkaloids/caffeine combination in drugs that the

=
w

9T 4 GI:GT G0, $C by 0E-89-£26-T:XB4 SIYTBAAY ¥IMASNID AT



Food and Drug Administration banned for over-the-counter use.
Those negative side effacts include headaches, irritapility and
heart palpitations, in normally healthy individuals. They a’so
include strokes, seizures, high klocd pressure and heart attacks.

40. Although some of these adwverse health effects are

rt

identified on the TrimSpa label, the sales pitch for TrimSpa at the
weight loss seminars doeg not encourage participants to.read the
label kefore purchasing it.

41. Consumers who attend the Goen Weight Loss Seminars are
encouraged to purchase ephedra-based TrimSpa without any disclosure

about the risks associated with its use. At best, they are asked

lete

to sign a form at the commencement of the seminar and to conp
an order form for the Goen Supplements that state, in small print

at the bottom of each form, that “I understand, as with

v3

ny
program, it’s always a good idea to consult with your physician
before beginning any new xcutines o¢r taking any new products.”

Rather than warn consumers of the risks associated with the use of

]

ephedra-kased TrimSpa, the form advises them that they will b
entitled to a refund if they return unopened bottles, acccmpanied
by a doctor’s note within 30 days.

42. The 110% guarantee that the defendants offer in
connection with the weight loss seminars 1is also Dbased on

deception. The advertisements for the seminars state that “(bjy

the end of the seminar you must be completely satisfied. If not,

[
()
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just ask for a refund plus 10% at seminar’s end.” (Emphasis in
original.)

43. This advertisement is deceptive because it 1s only afterx
a consumer attends the seminar that he or she discovers that the
Goen program cdepends on “he use and alleged effectiveness ¢f Goen
Supplemenﬁs. At that time, consumers who are willing to take Goen
Supplements as part of a weight loss program are in no position to
know ¢or say whether they are completely satisfied. Fcxr them, the
original guarantee that is used to lure them to attend the seminar
is essentially woxthless.

44. The only consumers inclined teo demand a refund beceause
they are not completely satisfied with the seminar are consumers
who have a sufficient commitment to losing weight to attend the

seminar but will not participate in any weight loss program that

(

requires them to use dietary supplements, inciuding supplemsnts
that are represented to be part of an effective weight loss
program.

45. Moreover, these consumers, and the other consumers wno
attend the seminars, are reguired to fill out a form that purports
to state the guarantee “As Advertised” but, in fact, changes the
terms of the advertised 110% gquarantee in two respects. First, it
makes a consumer’s refund contingent on returning his o¢r her

workbook. Secend, it states that consumers who have prepaid Iorx
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the seminar must apply Zor their refunds, which will be returned at
a later time.

46. Goen Weight Loss Seminars regularly refuses to make £full
oxr timely pavments to pecple who demand a refund because they are
net completely satisfied with the seminar. For example, some
consumers who paid in cash and asked Zor a 110% refund were only
cffered a 100% refurd.

47. The consumers who want to try a weight loss vrogran that
uses Goen Supplements before deciding whether they are completely
satisfied with the seminar are coffered a different éuarantee to
deter them from demanding an immediate refund and to lure them into
purchasing the Goen Supplements. They are told that “if you choose
not to obtain a refund at the end of the seminar you are
automatically enroiled in our unadvertised extended lifetime mcrey
back offer.” Acccrding to the new guarantee, a consumer will be
entitled to get his or her money back if he or she (a) is not
completely satisfied after attending two additional Goen seminars,
(b) has his or her workbook stamped at the seminar and (c) follows
the instructions for applying for a refund.

48, Goen Weight Loss Seminars regularly refuses to make full
or timely payments to people who demand a refund they are entitled

to under the extended lifetime money back offer.

61 °d 61:ST GO. $¢C by 90$E-879-526-T:XB4  SATHA4H HIWNSNOD AL




e e A A e e

4%. Alex Goen is involived in promoting the Goen Weight Lcss
Seminars. Indeed, the seminars are promoted as his creation and he
is featured in the promctions for the seminars.

50. Some of the promctions identify Dr. Albert Fleischner as
the person who directs the “brilliant scientific staff” of the Gecen
Institute. Other prometions, which do not identify Dr.
Fleischner’s affiliation with the Goen Institute, include the
following testimonial from Dr. leischner - “Goen’s method o¢f
hypnosis is unlike anything I've evex seen. Not only is it clearly
unigue but highliy effective. For cnce, 2 deliberatelv bold-
pombardment, and systematic approach to fat destroying technology.”

5. N.J.S.2. 56:8-2.2 states that it is uniawful to advertise
merxchandise as vart of a plan or scheme not tc sell the item or
service so advertised. Defendants viclated N.J.S.A. 56:£-2.2 by
advertising the Goen Weight Loss Seminar as part ¢f an inexpensive
weight loss program based predominantly on hypnosis when, in faét,
the defendants’ aim was to sell participants an expensive welght
loss program that reguired them to purchase Goen Supplements, whose
alleged effectiveness had nothing to do with hypnosis.

52. N.J.S8.A. 56:8-2 prohibits, inter alia, the use or
employment of any “unconscionable commercial practice, deception,
fraud, false pretense, f£alse promise [or] misrepresentation...in

connection with the sale or advertisement of any merchandise....”
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3. The defendants violated, and continue %<0 vVviolate,
N.J.S.A. 56:8-2 by (a) selliing tickets 'to the seminars by
misrepresenting that the seminars would teach participants how to
lose weight through hyprosis, (b) selling tickets to the seminaxs
without disclosing that the true purpcse of the seminars was to
sell Goen Supplements, and (c) seliing tickets to the seminars
through the lure of a refund policy, which they refused to honcr.

84. The defendants also violated, and continue to violate,
N.J.S.A. 56:8-2 by f{a) selling TrimSpa at the seminars without
disclosing the risks associated with its use, (b) selling TrimSpa
and other Goen Supplements at the seminar without disclosing the
affiliation between the Goen Institute and the companies <tTrnat
developed and distributed the Goen Supplements, and (c¢) providing
testimonials for +the Goen Institute from persons who were
affiliated with it without disclosing the affiliation.

COUNT THWO

(Misrepresentations With Respect
to the Goen Smoking Cessation Seminars)

55, Plaintiffs repeat and reallege each and every allegation

set forth above as if fully set forth herein and incorporated DY

reference.

56. Defendants conduct smoking cessatien seminars in New
Jersey.

57. Defendants advertise the seminars, hereinafter identifiea

as the “Goen Smoking Cessation Seminars,” in New Jersey newspapers.
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58. One newspaper advertisement states that the Goen Smoking
Cessation Seminar would introduce people tc a “guaranteed method,”
which uses a “patented technclogy” that allows people to STOD

smoking without “relyling) on will power” and withous “us {ing}
drugs, the patch nicotine gum or, worst of all, substi ut [ing] fcod
for cigarettes.” | |

59. . The advertisement states that the seminar uses hypnosis
and is “designed to work with absclutely no willpower, no anxiety,
no weight gain, and above all, no cravings.”

60. The advertisement includes a testimonial from a consumer
who had smoked a minimum of two packs a day for 36 years and
claimed that at the completion of the seminar he “"walked out z non-
smoker with no cravings or desires for a smocke.” The testincnial
suggests that participants would be able tco leave the seminar
without any further desire to smoke and without any need to spend
additional funds to maintain their desire not to smoke.

61. Peorle who called pricr to attending the seminar to
inquire whether the program required additional purchases were Told
that it did net.

62. The advertisement alsc states that “(ilf for any reason
you are not totally satisfied by seminar’s end, Jjust ask for a
refund plus 10%.”

63. The suggesticn that hypnosis is an essentilal part of the

Goen smcking cessation program is false. The hypnosis part <f the
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seminar is not essential to the stop smcking program. No effort is
made during the hypnosis part of the seminar to ensure that each
participant is hvonotized or that the participants who are
hypnotized experience the changes that will cause them to stop
smoking.

64. The purpose c¢f the Goen Smoking Cessation Seminar is to
sell Goen Supplements to the participants. The Goen Supplenments
include Cigsation, which contains a natural ingredient that
purportedly “mimics the action of nicotine in the bkody, but does
not create the physiological dependence experienced by nicotine

t

users.” They also incliluce weight loss products, including TrimSpa
with'ephedra, to help consumers lose weight after they have stopped
smoking.

65. Neither the labels nor the advertisements for any of the
Goen Supplements that are sold to participants of the Goen Smoking
Cessation Seminar state that they are more effective when combined
with hypnosis or that they are unnecessary for consumers who are
breaking their smoking habit through hypnosis.

66. The sales pitch for the Goen Supplements at the CGoen
seminars is that if you are not satisfied with the supplements, vou
can return the unopened bottles for a complete refunc.

the Goen

th

Participants are not advised te read the lapel o

Supplements before purchasing them. Nor are they told that scme of
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supplements contain ephedra or that the use of ephedra subjects

them to the risk of sericus adverse health ccnsequences.

67. Consumers who attend the Goen Smecking Cessation Seminars
are encouraged to purchase ephedra-based TrimSpa without any
disclosure about the risks asscciated with its use. At best, thev
are asked to sign a form at the commencement of the seminar and to
complete an order form for the Goen Supplements that state, in
small print at the bottom of each form, that “I understand, 238 with
any program, it’s always a good idea to consult with your physician
before beginning any new routines or taking any new products.”
Rather than warn consumers of the risks associated with the use cf
ephedra-based TrimSpa, the form advises them that they will bpe
entitled to a refund if they return uncpened bottles, accompanied
by a doctor’s note within 30 days.

68. Defendants advertise a seminar that will purportedly
introduce participants to an inexpensive program to stop smoking
that was based on hypnosis. The consumers who také the bait are
then sold a program~’that requires them to purchase Goen
Supplements, including weight loss supplements, whose alleged
effectiveness has nothing to do with hypnosis.

69, The 110% guarantee that the defendants offer in
connection with the Goen Smoking Cessation Seminars is also based

on deception.
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70. The advertisements for the seminars state that “[bly the
end of the seminar you must be completely satisfied. I not, just
ask for a refund plus 10% a* seminar’s end.” (Emphasis in
original.)

71. This advertisement is deceptive because it is only after
& consumer attends the seminar that he or she discovers that the
Geoen program depends on the use and alleged effectiveness of Goen
Supplements. AT that time, consumers willing to “ake Goen
Supplements as part of a smoking cessation precgram are in no
position to know or say whether they are completely satisfied.
For them, the original guarantee that is used to lure them tc
attend the seminar is essentially worthless.

72. The only consumers inclined to demand a refund because
they are not completely satisfied with the seminar are consumers
who have a sufficient commitment to stor smoking to attend the
seminar but no interest in participating in any program <that
requires them to use dietary supplements, including supplements
that are represented to be part of an effective smcking cessation
program.

73. Moreover, each of these consumers, and every other
consumer who attends the seminars, is required to fill cut a form
that purports to state the guarantee “As Advertised” but, in fact,
changes the terms ¢f the advertised 110% guarantee in two respects.

First, it makes a consumer’s refund contingent on returning his or
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or the seminar,

—
+

Second, if the consumer has prepaid
will have to

her workbook.
then he or she does not receive but

mail a written application to gualify for the refund.

refund on demand

-

Q

3
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o
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Goen Smoking Cessation Seminars regularly refuse to

74.

full or timely pavments to people who demand a refund because
For example, some

are not completely satisfied with the seminar.
oniy

consumers who paid in cash and asked for.a 110% refund were

cffered a 100% refund.
The consumers who want to try a smoking cessation program
are

75.
befcre deciding whether they

Goen Supplements

‘the seminar offered a dif

that uses
completely satisfied with are

guarantee to deter them from demanding an immediate refund
Each is tolcd that

lure them into purchasing the Goen Supplements.
“1f vou choose not to obtain a refund at the end of the seninar you

m

are automatically enrolled in our unadvertised extended lifetim

Eccording to the new guarantee, a consumer will
(a) is not

money back oifer.”

be entitled tc get his ox her money back if he or she

completely satisfied after attending twe additional Goen saminars,
{cy folliows

(b) has his or her workbook stamped at the seminar and
the instructions for applying for a refund.
Goen Smoking Cessation Seminars regulaxly refuse to make

76.
full or timely pavments to people who demand a refund they are

entitled to under the extended lifetime money back cffar.
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77. Alex Goen is involved ir promoting the Geoen Smoking

Cessation Seminars. Indeed, <the seminars are oromoted as his

creation .and he is featured in the promotions for the seminars.
78. Some of the promotions identify Dr. Albert Fleischner as
the person who directs the “brilliant scientific staff” of the Goen
Inétitute. Other promotions, which fail to identify Dr.
Fleischner’s affiliation with the Goen Institute, use his
testimonial that “Goen’s method of hypnosis is unlike anything I've
gver seen. Not only is it clearly unigue but highly effective.
~For once, a deliberately bold-bombardment, and systematic approach
to fat destroying technology.”

79. N.J.S.A. 56:8-2.2 states that it is unlawful to advertise
merchandise as part of a plan or scheme not to sell the item or
service so advertised. Defendants v;olated N.J.5.A, 36:8-2.2 oy
advertising the Goen Smoking Cessation Seminars as vart of an
inexpensive stop smoking program based predominantly on hypnosis
when, in fact, the defendants’ aim was to sell participanis an
expensive stop smoking program that depended on the use of Goen
Supplements, whose alleged effectiveness had nothing to do with
hypnosis.

80. N.J.S.A. 56:8-2 prohibits, inter alia, the use ox
employment of any “unconscionable commercial practice, decepticn,
fraud, false pretense, false promise [cr] misrepresertation...in

connection with the sale or advertisement ¢f any merchandise....
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81. The defendants violated, and continue t¢ wviolate,
N.J.S.A. 56:8-2 Dby f(a) selling <tickets t¢ the seminars by
misrepresénting that the seminars would teach participants how to
stop smoking through hypnosis, (b) selling tickets to the seminars
without disclosing that the true purpose of the seminars was To
sell Goen Supplements, and (c) selling tickets to tThe seminars
through the lure of a refund policy that they refused to horor.

82. The defendants also violated, and continue to violate,
N.J.S.B. 56:8-2 by (&) selling TrimSpa at the seminars without
disclosing the risks associated with its use and (b) selling
TrimSpa and other Goen Supplements at the seminar without
disclosing the affiliation between the Goen Institute and the
companies that developed and distributed the Goen Supplements.

COUNT THREE

(Misrepresentations Apout TrimSpa,
CarbSpa and Lipo Spa)

83. Plaintiffs repeat and reallege each and every allegation
set forth above as if fully set forth herein and incorporated by
reference.

84. Through magazine and other advertisements and displays on
TrimSpa’s website “www.trimspa.com”, defendants, have asserted, and
coentinue to assert, numerous falée, deceptive, or misleading claims
about ephedra-based TrimSpa, including but not limited to <he
following:

A. TrimSpa does not contaln any drugs.
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This statement 1s deceptive Dpecause one of TrimSpa’s active
ingredients, ma& huang (or ephedra) and guarana seed, has the same
chemical compositicon and the same adverse health effects as the

ephedrine/caffeine combination that was barned by the Food and Drug

Administration as an over-the-counter drug. Those adverse health

effects include strokes, seizures, high blood pressure and heart

attacks.
B. “Trim Spa’s patented forxmula takes the extra
glucose, or Dblood sugar that your Dbody
produces when you overeat-or eat the wIong
things-and directs it to your muscles, where
it's used as enerqgy instead of being stored
as-ycu guessed it-fat!”
Tn fact, +there is no basis for this clain. In the patent

application for TrimSpa, glucosamine, in the form of glucosamine
sulfate, is identified as active ingredient that “econtributes to
weight loss’ because it “blocks the effect of insulin, burning up

4

stored fat and resulting in weight loss.” However, recent clinical
studies have found that glucosamine infusion in humans has no

effect on insulin or insulin-induced glucose uptake.

C. The “thermogenic (fat destroying) influences”
of TrimSpa “helps to immediately metabollze
ugly fat.”

f{n fact, ma huang ({(or ephedra), the purported fat destroying
ingredient in TrimSpa, does not metabolize fat. Rather, it acts as
an appetite suppressant, and reguires several weeks before waight
1oss is realized., Nor is there any other basis for claiming that

ephedra causes thermogenesis because the amounts cf ephedra in the
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recommended dosages are grossly insufficient to achieve a

thermogenic effect.

D. “...a clinical study also proves this formula

produces 100% more weight less than diet and
exercise alone.”

This statement is misleading because “100% more weight loss than
diet and exercise alone” may not be clinically significant and
defendants failed to identify any clinical study that demonstrated
that the use of their formula produces a clinically significant
amount of weight loss when compared to diet and exercis2 alone.
For example, a one pound loss of weight compareéd to a two pound
loss of weight would not be clinically significant.
85. The Nutramerica website makes the fcllowing statements

about ephedra-based TrimSpa:

TrimSpa represents the latest advancement in

the field of weight reduction. Featuring a

unique blend of specialized herbs and

essential nutrients, this high tech balanced

formula is not only exceptionally safe and

effective, but is designed to help your bedy

burn . fat naturally, while protecting, even

increasing vital muscle tissue.

[Emphasis added.]
The website advertisement i1s false or misleading because: {(a) 1t
makes the false statement that TrimSpa is exceptionally safe; {(1i)
it fails to disclose the risks associated with the use of ephedra-
pased TrimSpa; and (¢) it suggests that TrimSpa is more effective
" than other weight loss products that use ephedrine/caffeine

combinations when there is no scientific basis for that claim.
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86. Print advertisements for ephedra-based TrimSpa also state

that:

Th;s Formula Is So Effective At Producing
Weight Loss! It Is Protected By A Trademark
And A Patent Has Now Been Approved By The

United States Government Patent And Trademark
Office.

Moreover, radio advertisements for ephedra-based TrimSpa state

that:

Trim Spa is so unique the United States Government
recognized it and awarded Trim Spa a patent. It is
almost impossible in this type of industry to get a
patent but Trim Spa proved to be so effective and so
unique, there’s nothing else like it.

{Emphasis added.])

Trim Spa’s unique herbal blend and key ingredients are so
effective ~ Trim Spa has been awarded a U.S. government
patent.

[Emphasis added.]

fHlard nosed research scientists in more than 21 clinical
studies agreed that people experienced significant weight
loss using Trim Spe’s key ingredients. In fact, the U.S.
gevernment found Trim Spa so unique and effective they
awarded it a patent.”

[Emphasis added.]

1—

87. The statements in the previous paragraph create the false
impression that the United States Patent and Trademark Q0ffice did
an independent evaluation of the effectiveness of the TrimSpa
formula and awarded TrimSpa a patent based on a finding that the

formula was an effective preduct. They also create the false

impression that glucosamine -- the ingredient that makes TrimSpa
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unique - also makes it more effective than other weight lcss
products that use an ephedrine/caffeine combination.

88. Radio advertisements for ephedra-based TrimSpa promote it
as “an amazing high speed diet pill” that works without a “diet
routine” and without an “exhausting exercise routine.” DlNone of
them states that TrimSpa contains ephedra. Nor does any identify
the risks associated with the use of TrimSpa or warn consumers to
consult their doctors before embarkiné on a weight loss program.

89. Other print advertisements for ephedra-kased TrimSpa
state that “[rlesearch proves that by using patented TrimSpa, you
can become 15 times more ~confident, unforgetrtable and heart-
stopping gorgeous.” There is no suppert for this claim.

90. The defendants have also introduced an eprhedra-iree
version of TrimSpa, TrimSpa EF, which they promote for consumers
who “have high blood-pressure, thyroid complications, are taking
an MAO inhibitor, or have a history of heart complications.” The
advertisements for TrimSpa EF identify five active ingredients --
forksolin, chromium, glucomannan, ¢reen tea extract, and vanadium
-- that purpcrtedly make it an effective welgnt loss supplement.
In fact, none of these ingredients has been adequately tested to
establish that it is, either individually or in combination with
the other ingredients, safe or effective as part of a weight loss

program.
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91. The TrimSpa website includes statements that are designed

to lead consumers to believe that ephedra is safe because it is a
natural product. One example is the following description of the

TrimSpa ingredient that increases a person’s metabolic rate and

calorie expenditure:

Listen up. Before you jump on the
prescription drug bandwagon that most
pharmaceutical companies would love for you to
join, let’s guash any apprehension about using
natural supplements. (see Chart A on pg. 8.)
Because the main ingredient we happen tTo be
referring to is completely natural and speeds
up the amazing transformation. Not only that,

but this Chinese herb has been used for at
least 5,000 years.

2. The product label for TrimSpa, includes the following
misleading claims about TrimSpa, including but not limited to the
following:

A. TrimSpa contains an “Appetite Control Blend.”

In fact, none of the components of the “Appetite Control Blend” has
been shown in peer—re#iewed medical literature tc actually control
appetite.

93. Through magazine and other advertisements and displays cn
TrimSpa’s website “www.trimspa.com”, defendants have asserted, anc
continue to assert, numerous false, deceptive, Or misleading claims
about Liﬁo Spa, including but not limited to the following:

1

A. Lipo Spa is “like liposuction in a bottle;” it
“aucks the fat vright out of food you eat
pefore it can get to your hips, thighs, walst,
neck or arms;” and when you use it “the fat
content of your food automatically gets
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absorbed and is flushed right cur of vyour
body.”

In fact, there is no published clinical study for humans +hat
Supports these claims. To the contrary, the studies show that whenr
chitosan, the active ingredient that is supposed to increass fat
absorption and increase fecal fat excretion, is used in the amounts

that Lipo Spa recommends it has none of the alleged beneficial

effects.
B. If vou use Lipo Spa “you can ‘cheat’ on your
diet and eat delicious foods vou’ve Dbeen
sacrificing - without gaining weight” and

“have the body of yvour dreams - and still eat
the foods ycu crave - pizza, cheesecake, ice
cream, Jjuicy burgers, chocolate - you name
it.”
In fact, the only published clinical studies that correlate the use

of chitosan, the active ingredient in Lipo Spa that is supposed to

cause these results, with weight loss relate to subjects who were

placed on low calorie diets. Therefore, these statements are
misleading.
C. “At last, it’'s really possible to experience a

weight loss cf up to four pounds a week with
almost no effort on your part!”

There are no published clinical studies that suppert this
statement. Moreover, the mean weight loss of these subjects was

only 2.2 pounds over an eight week period.

D. “_...the active ingredient in Lipo Spa &bsorbs
4 to 5 times its welight in fat molecules” and

“[elach half gram capsule sozks up as much as
2.5 grams of fat from the food you eat.”
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These statements are misleading because the in vivo studies
relating to this ingredient indicate that it dces not impalir fat
absorption and does not facilitate fecal fat excretion.

94. The product label for Lipo Spa, includes the following
false or misleading claims about Lipo Spa:

A. Lipo Spa is “Like liposuction in a bottle!”
and ”“Rmazing new ‘Lipo Spa’ sucks the fat
right out of the foed you eat-before it can
get to vecur hips, thighs, waist, neck o»or
arms.”

In fact, there is no published c¢linical study for hnumans thnacz
supports these claims. To the c¢ontrary, the studies show that when
chitosan, the active ingredient that is supposed to increass fat
absorption and increase fecal fat excretion, is used in the amcunts
that Lipo Spa recommends it has ncne of the alleged beneficial
effects.

B. “Now you can ‘cheat’ on your diet and eat delicious foods
you’ ve been sacrificing --WITHOUT gaining weight.”

In fact, the only published clinical studies that correlate the use
of chitosan, the active ingredient in Lipo Spa that 1s supposed to
cause these results, with weight loss relate to subjects who were
placed on low calorie diets. Moreover, the mean weight loss of
these subjects was only 2.2 pounds over an eight week period.
Therefore, these statements are misleading.

95, Through magazine and cther advertisements and displays on

TrimSpa’s website “www.trimspa.com”, defendants have made, ana
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continue to make, the following false, deceptive, or misleading

claims about CarbSpa:

A, CarbSpa can “rlock carbohydrates and simple
sugars from being converted into fat.”

In fact, clinical investigations of phaseolamin pxoducts, such as
CarbSpa, have failed to demonstrate any significant inhibitory
effects of carbohydrate digestion ox absorption.

96. The product labels for CarbSpa make the following

Hhy
j47]
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»
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or misleading claims about CarbSpa:

A. CarbSpa “reduces absorpticn ¢f carbohydrates.”
In fact, clinical studies utilizing pasta, potatces, bread, rice,
etc. as test meal components desmonstrated that phasesolamin-
containing products had no effect on blocking carbohydrate

apsorption.

B. “Bring back the fun in food and enjoy pasta,
bread, and potatces with this new formula.”

In fact, clinical studies utilizing pasta, potatoes, bread, rice,

etc. as test meal components demonstrated that phaseolamin-

()

containing products had no effect on blocking carbohydrate
absorption.

97. Defendants Alex Goen and Albert Fleischner were
instrumental in preparing or giving credibility to the statements
set forth in paragraphs 84 to 96.

98. The use of the statements about TrimSpa, Lipo Spa and

CarbSpa set forth in paragraphs 84 to 96 violated, and continue to
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violate, N.J.S.A. 56:8-2, which prohibits, inter alia, the use of

any ‘“deception, fraud, false pretense, false promise [ox]

~

misrepresentation . . . in connection with the sa.e or

advertisement of any merchandise.”
COUNT FQUR

(Selling TrimSpa Through an 800 Number Without
Disclosing the Risks Associated With Its Use.)

29. Plaintiffs repeat and reallege each and every allegation

set forth above as if fu

’_.J

ly set forth herein and incorporated bv
reference.

100. Radio advertisements for TrimSpa have advised, and
continue to advise, consumers that they c¢an purchase TrimSpa by
calling 1-800-TRIMSPA.

101. A consumer who calls 1-800-TRIMSPA and reports that he or
she is interested in purchasing TrimSpa is interviewed by a TrimSpa
representative to determine which TrimSpa product is appropriate
for him or her.

102. The TrimSpa representative does neot warn the consumer
that the interview is no substitute for medical advice or that he
or she should consult & physiciarn before taking any TrimSpa
product.

103. The TrimSpa representative asks the consumer eight
guestions, including whether the consumexr has heart problems, high
blood pressure, cancer, diabetes, allergies or an enlarged or

swollen prostate. If the consumer représents that he cor she does
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not have heart problems, high blood pressure, cancer, diabetes,
allergies or an enlarged or swcllen prostate, then the TrimSpa
representative will recommend ephedra-based TrimSpa to the
consumer.

104. The TrimSpa representative does not, however, disclose
the risks associated with the use of the ephedra-based TrimSpa
product. Nor does the TrimSpa representative disclose that the
consureer should consult a physician before using the product.

105, The TrimSpa representative refrains from making these
disclosures because defendants do not want ccnsumers to (a) consult
their physicians about whether to commence a weight loss program
that includes TrimSpa c¢xr (k) recognize that one of the costs of
safely and responsibly using TrimSpa is paying a vhysician to
monitor its use.

106. Because defendants have used, and continue tc use, these
deceptive practices to sell TrimSpa and other Goen Supplements they
have violated, and continue to violate, N.J.S.A. 56:8-2, which
prohibits the use or employment of any “unconscionable commercial
practice, deception, fraud, false pretense, false promise [or]
misrepresentation ... in connection with the sale or advertisement
of any merchandise.”

COUNT FIVE

(Deceptive Practices on the TrimSpa Website)
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107. Plaintiffs repeat and reallege each and every allegation
set forth above as if fully set forth herein and incorporatad by
reference.

108. Defendant Coen maintains a2 website at www.irimspa.com
that it uses to advertise and sell TrimSpa and other Goen products,

109. The first page of the website gives a consumer the
following <choices: (a) Consultation, (b) Information, (c)
Questions, (d) Events, (e) Testimonials and (f) Shop.

110, If a consumer chocses the Information option, he or she
can participate in a free consultation te determine “the ultimate
weight loss plan for your unique metabolism and lifestyle.” The

consumer is advised that:

Before starting 2 new diet, it's important you
have all the facts necessary to make an
informed decision.

This site contains everything you need,

including testimonials, complete ingredient

testing and even freguently asked questions.

Your health is important to us and helping you

to achieve your ideal goal weight is our

number cne priority. [Continue Tour] [Click

here to buy.]

[Bold in text, italics added.]

111. The statement the website provides a consumer with all

of the information he or she needs to make an informed decision

about starting a new diet is false because it does not contain the

most important information that a consumer neecds to make an
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informed decision, i.e., the informed advice of his or her
physician.

112. Other statements on the website are designed to encourage
the Dbelief that it is safe to use TrimSpa and other Goen

(=)
=

Supplements without first consulting with a doctor. For exan

'c
}_0

4

if a consumer leaves the Information section and goes directly to

the Shop section to purchase TrimSpa or another Goen Supplement, he

or she receives the following information:

Before you continue, please acknowledge that you’ve
elected not to take Trim Spa’s product consultation,
which selects the products most appropriate for a
consumer with your health history.

If you continue without our advice, please be sure to
‘consult your physician before taking the products you

purchase.

We apologize for this additional step, but your healtn is

extremely important to us. We’'ve added this beczuse we
care and want you to have only the best products and
results.

I acknowledge the above comments. Please continue.

Neﬁer mind, I711 take the online consultation.
[Italics added, beld in original.]

113. The statement that “[i]f you continue without our advice,
please be sure to consult your physician before taking the products
you purchase,” suggests that a consumexr who takes the consultation
and follows the website’s advice does not have to consult his or

her physician.
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114. Moreover, if a consumer goes to the Questions section of

the website, and reads its answer t¢ the guestion “Is ephedra
safe?” he or she is advised that: ({(a) certain people, including
consumers with high blcod pressure, consumers who take MAO
inhibitors and consumers with heart complications” shculd not take
ephedra products; and (b) “[i]f vou <Zfeel you might have an
undiagnosed medical problem, please consult a physician before
taking TrimSpa.” The second piece of advice suggests that
consumers who do not “feel” they have undiagnosed medical problems
can take TrimSpa without consulting their physicians.

1153. A consumexr who goes to the Testimonials section of the
website is given additional reasons to believe that most consumers
can take TrimSpa without consulting a physiclan because none of the
testimonials states that the consumer tock TrimSpa after consulting
with his or her docrtor.

116. The website sometimes advises consumers to consult their
physician before taking &a Goen Supplement. This advice is
inconsistent with the assurance that the website contains all of
the information that a consumer needs before starting a new diet.
Moreover, it appears in small print in footnotes orxr in other parts
of the website that undermine the message.

117. One footnote, which is strategically placed so that mest
visitors to the website will scroll to the next page without

reading it, states that:
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The statements contained in this website have
not peen evaluated by the Food and Drug
Administration. Not intended to diagnose,
treat, prevent, mitigate or cure any disease.
Testimonial results not typical. Your actual
results may vary. Please read product labels
before purchasing ovroduct. Please check with
your physician before starting any weight 1loss
pbrogram.

[Emphasis added.]

118. Rnother footnote, which appears in small print at the
bottom of each page of the consultation, states that: “This TrimSpa
advisor should not be considered medical advice. If vou have any

questions or concerns, please consult your own doctor.” (Emphasis

added. )

119. After a‘consumer answers all of the questions presented

during the c¢onsultation, he or she is warned that:

This program is not intended as a substitute
for your doctor’s professional recommendation.
Consulting with your doctor 1is extremely
important 1if you are currently being treated
for ANY medical condition. Do you understand
that you should always seek the advice of your
doctor Dbefore starting any weight loss
program?

(Emphasis added.]

120. The statements that “(t)lhis TrimSpa advisor should nct be
considered medical advice” and “I[tlhis program is not intended as
a substitute for vour doctor’s professional recommendaticn,”
contradict the earlier statement that the website contains all of

the information that a consumer needs to make an informed decision

about whether to commence a diet program. They also contradict the
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clear implication of the earlier statement that “{ilf you continue
without our advice, please be sure to consult your physician before
taking the products you purchase,” i.e., that it is not necessary
to consult a doctor if you continue and follow the website’s
advice. Moreover, they are at odds with the fact that none of the
persons who gave testimonials stated that he or she consulted with
a doctor before taking TrimSpa.

121. The statements that “{ijf you have any questions or
concerns, please consult your own doctor,” and “[clonsulting with
your doctor is extremely important if you are currently being
‘treated for ANY medical condition,” encourage consumers to beliesve
that if they do not have guestions and are not being treated for a
current medical condition, then they can safely use the Goen
Supplements without consulting a physician.

122. Consumers who Complete the consultaricn and represent
that they understand that they should zlways seek the advice of a
doctor before starting any welght loss program are given reports
that identify “the ideal weight lcss package for {their! needs,”
based on their “specific lifestyle[s] and health histor[ies}.” If
the consumers prcovide certain answers to the questions they are
told “([ajccerding to youxr answers, you don’t seem to have any
medical conditiocns that would otherwise limit youxr choice of weight

loss aids. This is great news.” This statement was designed to
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lead consumers to believe that they can use the recommended Goen
Supplements, including TrimSpa, without consulting a physician.

123. In a footnote at the conclusicn of the reporis, consumers

arxe told:

Note: Results may vary based on individual
effort and other factors. The statements made
herein have not been evaluated by the Food and
Drug Administration. Not intended to
diagnose, ©prescribe for, <reat, prevent,
mitigate or cure any disease oxr psychologiecal
condition. Always check with your physician
before starting new routines. We do not
discourage eating or exercising. Use products
only according to directions.

(Emﬁhasis agdded.)
The italicized statement, which is hidden in a foctnote, is the
only statement in the report that suggests that a consumer should
consult a physician before using a Goen Supplement that Goen
recommends as appropriaﬁe for the consumer’s needs.
124. Goen’s website was deceptive in the fcllowing respects:

A. It created the false impression that
it contained all of the information
that a consumer needed to make an
informed decision about whethexr to
commence a diet program;

B. It created the false impression that
it was safe and proper for consumers
who used its consultatien service to
use the Goen Supplements recommended
by that service withcut consulting
with their physicians;

C. It was only after a consumer hac
participated in an interactive
consultation that reccmmended the
Goen Supplements apprepriate for
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that consumer that the website
warned tThe consumer to consult his
or her physician before commencing a
weight less program;

D. The warning it provided encouraged
the consumer to infer that it was
necessary to consult a physician
only if he or she was currently
being treated for a medical
condition; and

E. It stated that each consumer’s
health was important tec it but then
sold Goen Supplements to consumers
with known health risks regarxdless
of whether the consumer ccnsulted
with his or her physician abcut the
use of the supplemert.

125. Goen created the false impression that its website
contained everything a consumer needed -- including testimonials,

complete ingredient listings and frequently asked questions -- o

make an informed decision apout commencing a diet and sold its

products to any consumer who ordexs it, represents that he cor she
is at least 18 years old and has the capacity to complete an
internet transaction.

126. Goen hides and delavs its more candid statements about
the importance of consulting a physician before commencing & weight
loss program because it dces not want consumers to (a) consult
their physicians about whether to commence & weight loss program
that includes TrimSpa or other Goenr Supplements c¢r (L)} recognize
that one of the costs of safely and responsibly using the Goen

Supplements is paying a physician to monitcer their use.
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127. Goen’s statement that it is interestad in the health of
the consumers is belied by its willingness to sell its products tc
consumers who order its supplements without representing that their
doctors approved the use of the supplement as part of a weigh:‘lOSS
program.

128. Defendants Alex Goen and Albert Fleischner prepared or
made statements that gave credibility to the TrimSpa website.

129. Because defendants have used, and continue to use, these

deceptive practices to sell TrimSpa and octher Goen Supp

|-J

ements they
have violated, and continue to violate, N.J.S.A. 56:8-2, which
pfohibits the use cr employment of any “uncecnscionable commercial
practice, deception, fraud, false pretense, false promise [or]
misrepresentation ... in connection with the sale or advertisement
of any merchandise.”

COUNT SIX

(Misrepresentations With Respect To the
Guarantees On the Goen Supplements)

130. Plaintiffs repeat and reallege each and every allegation
set forth above as if fully set forth herein and incorporated by
reference.

131. Consumers who wvisit the TrimSpa website are also tcold

that if they purchase TrimSpa or any other Nutramerica product fr

0

m

$

o

TrimSpa’s wepsite, they will be “eligible to receive the 11
Lifetime Guarantee.” The guarantee, which is fcr the price of the

products they purchase, is advertised as subject to the fcllowing
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conditions: (a) the consumer must £:11 out and return the
registration card that comes with the product within 5 days *rom
receipt; (b) the consumgr must use the entire amount of the product
that he or she purchased; (c) if the consumer dces not experience
favorable results with within a few weeks, he or she must speak o
a consultant in the Customer Care Department for assistance in
attaining his or her goals; and (d) if the consumer is still
unsatisfied, he or she has to write a letter explaining his or her
dissatisfaction and xeturn the empty containers to receive the
refund.

132, The advertised guarantee is misleading because it fails
to disclose that the registration card reguires consumers o
provide personal information such as family income, marital status
qnd the gendexr of their children.

133. If a consumer refuses to provide this personal
information, the guarantee is reduced to a right to a refund for
unopened products.

134, Moreover, the TrixmSpa website misleads consumers with
respect to the guarantee that comes with TrimSpa and other
Nutramerica products that it sells. The TrimSpa website advises
consumers that they are entitled to a refund for the price of any
unopened conﬁainer.The TrimSpa website does not, however, disclose
that TrimSpa and every other Nutramerica product comes “with a No-

Nonsense, Unconditional, 30 Day Money-Back Guarantee! If for any
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reason you’ re not completely satisfied, simply return the container
to your place of purchase for a full refund.” This guarantee gives
consumers who stop using TrimSpa on their doctor’s advice, or for
any other reason, a rignt to a refund for the cpened, as well as
the unopened, containers that they purchased.

135. Because defendants have used, and continue to use, these

deceptive practices to sell TrimSpa and other Goen Supplements the:
have wviolated, and continue to violate, N.J.S.A. 56:8-2, which
prohibits the use or employment of any “unconscionable commercial
practice, deception, fraud, false pretense, false promise ([or]
misrepresentation ... in connection with the sale or advertisement
of any merchandise.”

PRAYER FOR RELIEF

WHEREFORE, based wupon the foregoing allegations, tThe
Plaintiffs respectfully request that the Court:
a. Find that the acts o¢of each defendant that are
alleged to be unlawful are in viclation of N.J.S.A.
56:8-2 or N.J.S.A. 56:8-2.2;
b. Assess the maximum statutory civil penalties against

defendants for each violation of the Act, as authorized

by N.J.S.A. 56:8-13;

c. Asseéss costs, including costs for expert witnesses,

and attorney’s fees against defendants for the use of the
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State of New Jersey as authorized by N.J.S.A. 56:8-11 and
N.J.S.A. 56:8-19;

d. Direct defendants at their own expense to restore to
any affected consumer any money acguired by means of any
practice alleged herein to be unlawful and found to be
unlawful as authorized by N.J.S.A. 56:8-8;

e, Grant plaintiffs a permanent injunction, pursuant to
N.J.8.A. 56:8-8, restraining and enioining defendants
from making, disseminating, or causing to be maae or
disseminated any advertisement for Goen Weight Loss
Seminars or Goen Smoking Cessation Seminars unless and
until it provides proper disclosure of (1) the role Goen
Supplements play in the seminars, namely, thét they are
an essential component of Goen Weight Loss Seminars or
Goen Smoking Cessation Seminars, (2) the costs of Geen
Supplements, and (3) the health risks associated with the
use of Goen Supplements containing ephedra;

f. Grant plaintiffs a permanent injunction, pursuant to
N.J.S.A. 56:8-8, restraining and enjc¢ining Defendants
from making, disseminating, or causing to be made ox
disseminated any advertisement for a guarantee for any
Goen seminar or any Goen Supplement unless and until
defendants disclose all of the terms and conditions of

the guarantee;
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g-. Grant plaintiffs a permanent injunction, pursuant o
N.J.S.A. 56:8-8, restraining and enjcining defendants from
making, disseminating, or causing to be made or disseminated
any advertisemeﬁt of TrimSpa, TrimSpa EF, CarbSpa, Lipo Spa,
and any other Goen products that contains unsubstantiated
or misleading claims, as set forth in this Complaint;

h. Order defendants, pursuant to N.J.S5.A. 56:8-8, tc ceass,
desist and refrain from any advertising or marketing of
TrimSpa, or any other Goen Supplement that contains ephedra,
without disclosing at the beginning of the advertisement that
the supplement contains ephedra and the risks associatsd with
the use of ephedra;

L. Order defendants, oursuant to N.J.S.A. 56:8-8, to cease,

desist, and refrain from the sale or distribution of TrimS

£3

a,
TrimSpa EF, CarbSpa, Lipo Spa, or any other Goen product
unless and until they recall and re-labei all such products o
include adequate and complete warnings to CONSuUmMeErs of all
substantial health risks of these products;

j. Order defendants, pursuant to N.J.S.A. 56:8-8, to cease,
desist and refrain from advertising or marxeting TrimSpa,
TrimSpa EF, CarbSpa, Lipo Spa, or any other Goen product,
unless and until the advertisement prominently Warns CCnsumers
about all health risks, including ephedra related risks,

associated with the product;
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k. Grant Plaintiffs a permanent injunction, pursuant to
N.J.S.A. 56:8-8, restraining and enjoining Defendants from
making, disseminating, or causing to be made oxr disseminated
any claim that suggests that the patent that TrimSpa obtained
constitutes an endorsement by the United States government of
the safety or efficacy of TrimSpa; and

L. Grant such other relief as the interests of justice may
require,

PETER C. HARVIY

ATTORNEY GENERAL OF NEW JERSEY

Attorney f£ox PFlaintirfls

By: ‘7%%«ue ét;;:?éidaiL (l;[f“i)

Paul Jcs
Director, Division of Law
Assistant Attorney General

By: ’Tqaﬁiezbbtdddﬁdwf%

shua T. Rabinowitz
Deputy Attcrney General

Dated: October 15, 2003
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- Exhibit _A - Restitution

| __Consumer Restitution
AAbzigail, Bonnie $159.87 .
Bonillo, Annette $199.99
 Burdick, Debra $ 79.99
Bumett, Linda $ 201.69
Cerbone, Jude $94.95
‘Dallas, Ron -$94.95
Drayer, Charles $59.99
Fernandez, Mary i $59.99
Hurlbrink, Bonnie | $519.98
Lerch, Dora * $159.98
MacDonald, Barbara $ 59.99 .
Mackiewicz, Frances $49.99- ]
Maronna, Joseph $ 20.97 *
Mauro, John $ 285.50
$eGill, Jan $39.95
ivicMahon, Debra $ 459.99
Mehman, Maureen $ 394.99
Padon Morrow, Ir., Jack $ 84.99
Parish, Kristopher $ 500.00
Schmidt, Diana . $125.90
Stevens-Krosbakken, Terry --$400.00 '
heos, Danielle . $99.80 |
elmini, Lisa ' [ $ 153.95
l,)) TOTAL: $ 4,307.40
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. State of New Jersey
Alternative Dispute Resolution Unit
.Division o Consumer Afiairs »
Department-of Law and Public Safety
153 Halsey Street
Post Office Box 45023 |
| | Newark, New Jersey 07101 o
© 0 (973)504-6100 .

A

-
N

Miternative

s

T
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2.

NEW JERSEY DePAq FMENT OF LAW AND' PUBLIC SAFETY -
I DIVISION OF.CONSUMER AFFAIRS
ALTERNATIVE DISPUTE RESOLUTION UNIT |

1

o . GUIDELINES
aon’uc"non |

The Dtvxswn of Consumer Aitanrs (“Dwasnon ) staned the Alternatwe chpute Resmut:on ( ADR'
in May 1992 to offer peop!e a method of resolving problems WI hout USlng the court system This

long and, EXDEHS!VE Court cases can be avoidad. Two programs are. now avasiable 1or settling |

ftes: medsatlon and arbltratlon b the mediation program, the pames 1nvolved work dnrecﬂy with a

‘ator wno |s an un:nvolved and neutral thxrd pany to create and put into eﬁent a solutxon that is
eao\e 10 everycsne In arb:tranon the pames present ~thesr probiem to a neutrat mdwxdual who -
yzes the presentatrons and lssues 4 final decision that al pames must follw. Boﬁ app.oaches use
ed volunteers and are most hmes available 40 the partxes at nocost. Ongmally the Division made
e servnces avanlabte oniy for séttling d:sputes between busmesses and consumers. Over time,
avef, the 1ocus has been expanded and this ass;stance i now avanlable for a vane‘y of Cases commg
vanous State agencues ‘ I

'ner-mmoné o o | |

Lis-ted below are de.mntzons for terms used in these Gundehnea and in the various ADR processes

(1 ' “Arbltratlon" 1s a voluntary means of settlxng a disagresment i in whnch en arb:trator an
wulvea and neutral third pany asszgned by the ADH Umt ‘reviews thefacts of the case, meets wnth
pa. ies and sssues a final decmon that is binding on everyone mvolved Once such a dec:sxon is
'e::d the d|sputants cannot seek further revisw tnrough the: court system although the terrns of the.
er can be enlorced by the courts (See discussion be!ow) '

2) . "Arbntrator” is an mdwxdua! trained by tre DW!SlOﬂ who revsews the racts of the 'cese,'
2t wun the pames and i lSSUéS & final and bmdzng dec&sxon '

o ,(3) | A complmnt“ ns the bz : or cases fied wm the Divizie d can et,m from a d SDU

cne
dng out oi &n mtera»tscrvbe\wem = bwmess 2 con Slnt-lel be-ween En mdxvn..uc.l cﬂd 2 8\565

u*c,v 23 weu asirom caaes rexerred b; a State ag ney.

4y A comp!amen‘z“ is the pa radn wno Giest bnnos tha oxsnut_ to the aftention of the D.ii_Jis'xo.n

T Unit,

Lo
),

. ‘g;‘ -
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L. temmimsiedn O Gas VMG 3D DY wiien 2 meOlatOr WOPKE Witn 1he Parigs atai Suviy v wiaw .
2 upon 2 solunon to the dtsnme that is acceptable to all par‘ues ‘For the purpoees of theae -
s, & mediation bemn- atthe tim2 of tha first contact with a medxawr. ' '

) A “medlatlon document" is any written "'Iatﬁncl prepared beiore or dun'ng ine madiztion.
jersmey includa, bU are nothmrted to, memoranda nows files, Tec ords and all documents cr
ator.. Thss category does not mcluqe agreemems betwsen tne par‘ues or. mterna‘ records or a

n necessary to Bvaluate or rnonnor the per’ormance of the program‘ -

N - A*mediator® isan individual tramed bythe Divisionto serveasa neutral tmrd party to he!p
iettle dssputes brought to’ the ADR Unat The medxaxor does not’ have the authonty to lmPOSe a
 upon the parties. - ST . - .
2 - "Merchandxse shall mciude but not be limited 1o, any objects wares, QOOdS -
dmes servxces or enythxng offered dxrectly of mduectly o the pubhc o "
(9) A “par’ty" 13 a complaanant or respondent e.nd may ‘be an mdmduai cnrpofeﬁg‘n.
tion orother legal entity. . . '

! 1’*; A respondent“ is the pany agamst whom the complaxnt is filed. _

(n) "Sale" shall mciude but not be ltmtted to, any sale rental or dts’cnbutxon offer for sale

it dxstnbunon of attempt durect!y or mdtrectly to sell, rent or dlstnbute a sennce or 2 product

WHAT 15 M:DIA‘ﬂON I , '
in mednation the medxator a neutral, third party, aSSaste the. comp\amant and respondent in semmg
roblem thh a so!utton thatis egreeab!e to all mvolvod The mediatoris a vo\unteer tremed by the.
Jnit to work darecny with the parties in creatmg acceptable solutaons The mediator does not have
sthority to make a decision.. Instead, through one or more sessions, the med\ator encourages each
10 explam its position about the current dlspute and helps them create a ‘solution thatis au::.:eiihéﬂ?’te
Thisisa voiuntary process which, when successful quxckiy turns a d:spute mto a wmnmg sxtuatxon
St parties; as a result long and costly htxgatson canbe avoided.” ‘
- The meduator cennot force a settlement but works with those mvolved to construct a sotutxon that
asramor,r to all. me mod; tof mcy conduct ;oxnx and seperete meetings with the: par'ueQ and may
s orzl and wn":n =ugg°mor\s jor qerﬂe..;cn The mediator 1s :L thorizad to detzimine: w"xen gach’
rrw spc" duf.no 2 m*d;»* ion cenfe rence ,m medizior r*...v :L:O gecide w‘weme the part
:entauve may speek dunnc ah— comerence I necessa'y the mﬁdla\o. may obiain expe:‘t advice
210ing techm al gspecis’of the dxcpu Whnan ;pprcf‘n ate and when the pemes ecree, tney W*”

1

-2
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Lis l'ﬁpO"\ ntlo noizthatoncear olutxon iIsreacned cnd agre——d upen by tne pa nes it rs b\nomg

volved.

WHmT 1S ARBITH.ATION

The arburarton process also usas’ tfcxlned volunteers torasolve dtSDUIPS The arbntratm rev.ews '
ls and issues of the dispute. Unhke rned atlon there is @ b!ndmg decision | in which there zs no

of fact and no opzmon or ratuonale provided by the arbitrafor, The parties are bound by and muSr |
he decnsnon issued. Thns process is also,faste and less costly than 1akmg a case tocourt, and the
ors award is v:ewed as an end to tne case. Arbttratzon awards usualiy cannot be chaﬂenQEG in
xcept under very hm:ted c1rcumstances In order to overiurn a decision tne\ e must be a showing
arcfthe pér’i:es of favormsm prejudice, fraud, mlSuOﬂdqu or bxatant dsaregard of the rules and ‘
iures m relatnon to tne process of the arbi tranon or by the arbitrator persona\ly Moreover once a

2 n:i.., been submmed for arbxtrauon and an award issued, neither party can later chooss 1o resoive
ipuie aga}n in any other manner mcludrng use of the court system Please nota that i’ any party
dispute faxls to comply with-the arbrtrator s deCISIOO the offended party(s) may apply to the count
ropriate ]unsdxct;on to have the d‘ecrsron eniorced pursuant to N J 8 A. 2A:23- 22 ’

La“NERAL GUIDELINES FOR DISPUTE RESOLU'HON
iero for Pamozpa'uon o _

‘The ADR Unit may. mediate or arbxtrate any complamt referred to it by a State agsncy and whxch
irector of the Unit fnnds appropnate foc mediation or arbitration. Matters refetred to the Uﬂit for .
ation pursuant toa Consent Order, must be arbxtrated and are not’ ‘subject to the orscre’non of the‘ |
s director. - | ' ' '

wh.‘mtﬁewew e R R AR :
‘ihe ADR Unil reviews Ccmyta niz forwerded to it to detes mine those Wthh fit the standard
vied abovs.' I "l ADR.Unit al'\d"aCO-lf‘lhut s eppiopriate tor re esclution, either xhro'.!gh medizion

'onra‘.lon i will offer thase serv S 0 the pariss invalvad; the ADR Unit and/or the pa'tzes then

‘ ¢ if medranon o arbitration wiil bs osved. i the ADAR Unit considers the copoplaint mappropnat“ for

roiihe presently,evs.ﬂaole cispuie resolution procedures, it ‘shall ra‘.orr. the corjp\e.l _ *_to ._the ;geﬂC3

‘
' )

3l
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lmg the P,roc;::ess". - B ) v

Once & complaint hzs be2n accepted by the ADR Unit, 2 letier is Sent ta 2l pariies. The letter'to .
nplainant ScVS th,-l the complamt has bzan raczlvzd and that the other party, the responclen ‘
,onlec:tecl The availetle procedures are ex plclned to the dlspmants The let.er s} the respondent
lhe same mlorma‘uon 2s well as a bnel dEbCrlpthﬂ of the complamt Both pa'tles are askeo if it is |
e for them to settle the maiter directly. . : o . __
ll elther side mdlcates that tl 18 not pOSalbfe to sett e thhout the asssslance ol the Unit, the partles
en egree to pamcspate m one of the d:spute :esolutson processes avanlable from the Dwxsnon .
tion ls decnded upon the ADR Unit 'sends letters to both pames nammg the neutral third party
ed and statlng how to best contact that person. (In arbllratlon ex p_ai_ meetmgs [COﬂtaCt by one
mthout the presence of lhe other] are strlctly prohjbited:) When the partaes agree 10 PamClpat“ in

e resolutlon the process is then stated. Should an arbitrator or medlator become unwnllmg or
eto serve the ADR Urut wilk appomt an alternate o

Jserxtanon f A O ‘ | N

Any party may be represented by an atlomey dunng dlspute resoluuon proceedmgs Addmonally, .
arty wants represental:on by a non 1awyer the opposing party and medlator or arbltrator must be
ned. Thé name(s s), address(es) and telephone number(s) of such persons shall be commumcated
ltmg toall Dames to the dtspute and lo the ADR Unit. | | S

T‘lme and Place of Medlatson or Arbltratlon . _

The medlatar or arbivrator (through the ADR Wnit stati) shall set the date and time of sach
arence. Unless the pames are notified otherwuse sessions which are held in person will be at the
23 of the ADR Unit; located at 153 Halsey Street, 7th tloor Newark, New Jersey In the case of
hation, ‘lhe medlator and the pames may dec:de that the sessnons will be conducted ovel the
whone in arottrauon teleonOHe bea:lngs will only be conducted under extenuetmg Clrcumstanc 2s.
datz an ng time of &l ses::ows wm be becnoef' by all involved.
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icetion of. M’a*ters in Drspu‘e‘-

Medr ation. - '}

s will ba exp=med to hc.Vc oroduced qu dOCu“\e'ﬁs aod
ound m»or'natxon reouu’ed for the madiator 1o und rstaﬁd th° nmur= of tnhe complalnt Aiso &t

b,y thé first medi"‘%orr'se's‘sion the parties

ve (=) davs befora the nrst s=s=.on (whather in person or by ig zcohona) each pamc;pant s‘nell
s the medlaior wnh 2 brief w.men descrspuon of tha tacts and 1SaUcS in dispute. The rn.ormatron
to be in such a dowm=m wm be discussed among the pames end the memaro. guring an mmal
one con.erence That docurnent snall also state each parties’ position about the drepute Such

rents may be exchanged between the paries i everyon° agreesto thatprocess The med\a‘ror may

at additional mformatuon be prov:ded before or durmg ot aﬁer the seserons
Arbnratlon : ' '

“The ADR Umt Wlﬂ aSngn an arpmator who wil hear the matter Once an, arbrtra\or has been
eci 10 hear thé case the. arbrtretor 5. currnou!um vilae (“CV") w:i! be sent to each party to the dlspure
g see the Drsclosure sectron D below for the process used to challenge the selectron of that
itor, ) Ap ADR staff member will then contact the parties to estabhsh a schedule. Prior to the first
mon session, each party must give to the arbntrator all approprrate documents end background .
xatron that is relevant to the drspute Also atleast frve {S) days before the first sessron each party
provrde the arbitrator, through the Unit stast a brief written descnptron of the facts and :ssues in
le, and a statement of the relief sought through the arbxtratron process. Such requests for rehef as
sthe frnal award of the arbrtrator may not exceed the actual issues in controwersy The arbttrator o
horized to provide only comp=nsatory and not punmve damages. Atany time during the process,

-brtrdior may ‘compel the producuon of addrtronel mformatron through documents of wrtneeses by way
s 5L opoena process. ‘

L L e . . . K

Written Requrrements . - ' | | B | |
Before Startiﬂg either a mediation or arb trauon partres mus gr'e‘e'to ce'rtain"terms ‘There 'are'
sfient forms that mUSt be understood and signed before anyone can participate. Copies of those'”
s arg provided 2 t the initial mediation or as bn‘rauon 88 eron and are srgned in the presmce of the .
mtororerbnretor | o R S ; ,
U‘S"!OSUI’: _, o ' ' | ,
,. A parson GP.OO"F\ 40’ zs zn arbitrater shzll disslo ADR st and the pz r't.ec =n,'
matance iik&iy 1o raiss }Us‘u izbl2 doubt as to the aritraior's 1mpal riality o md pendeoce IﬂClLﬁfﬂg |

Jias or finzncial intara 3t or past or presant re'a‘rom‘r p with any per'y or h:h reprasantatives: This

=5 i
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\eih a'corr‘r‘muing obligation of the arsitrator. Notice of any chatl =nge 10 the impartiality or
jence of the arbitrator shall be, made within five (5) days of becoming aware of crrcuerance
210 the ch»llencra This notrce shallbein writing tothe ADR Uait a'rd shalt st fort xh facts and

ancesguﬂngrﬁetofhechaﬂanoa

divacy L
All sessrons are prrvar - and conndentsai Only pamea and 1herr authorrzed fEDfBSGntaLiVC‘S may
,onrerences Othﬂr persms may artend oniy with the permrssxon of the partres czﬂd wnh the
{ of the medrator or arbrtrator and the Unrt clrrector .
"‘ONFlDENﬂALITY OF DISPUTE R‘=SOLUT10N SESS!ONS ‘ o
Al mformatron provrded by. pames during the mediation process i configential. Sucé='ss of
f.:rrr dapends in large part on an open exchange of information, $0 itis important that partres {eal
dxscuss (ssues open!y Accordmgly, the medrator cannot be forced to reieasa any mformatron Ot‘ .
ify'about the medratron ina lawsuit or court proceedrng ‘ p '
Informatron provrded to the arbrtrator must also be grven to the opposmg party However thrsf

,atron rs prrvrleged in- that 1t cannot go beyond the pames themserves the arbrtraror and the staff of

H Urut Also no taped or stenographxc record may be made of any drspute reso!utron process

1’“RMINATION ,
A r‘redratron wrll be conc\uded in one of the ioliowmg ways:
1) 1) the srgnrng of a wrmen settlement agreement by the partres
3 2) an oraf agreemem between the pames : . :
' _'"'Va) a wntten or oral statement of the medrator saymg that further en‘or‘rs at :
medratron are no longer worthwhrle or - ,
- 4) a Sraternent by a party or parties 1o the eﬁect that the medrctron
| :procs'ﬁdmgs are over. | | ’ ’
An a burc.uon will bf= conc.udcd ln or*e of the foliowmg w:ys . _ |
1_) the Sronng and dr-st:routron 10 ‘n s pa ariigs of 2 written dscision ’“Y tne aibitrator
2) awrr*tan ag 2zmant among the pé ss eso\vmg rn.. draout-f;or ' '
3)a wnttnn s‘rarcmen{ of | s that trev no longe. wxsh to continue the.
. arbrrratron- " ‘
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. EA{.ZL.USION OF LIABILITY 1 | o |

_ Next‘wer the stau of the ADR Unit nor any medsa‘or or arbura\or isa necos:ary party in ajudicial
seding related to the cispute which is being rasolvad. Moreover, the parties to an arbitration .
's'ssly‘ éé’re'é .to' be bound by 't'ﬁe immunity provisions of the New Jors=>y A b» stion Act, AN-J'S A,
38-14 and-ine New Je:sey aort Claims Act, N.J.S.A 59:10A-1 glsed. The pnr‘zea 10 & mediation or
.rauon shall b2 d-_m=d fo have consamad that neithar the stafi of the ADR Unit nor ,any meolatgr Qr | _
irator | shau be habl= to any party in any way for damQQEa or mjuncuve relief tor any act or omission

pnnectxon with any medzanon or. arbxtratson conducted undor these rules

INTERPRETATION AND APPLICAT!ON OF RULES

i“h= med;ator or arbltrator shaﬂ inte rpret and apply the se rules as iar as they reiate to that person's

ese and responsmmues All other rules shall be mterpretod and apphed by the dlrector of the ADR Umt._
A : -t . \

.
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NEW JERSEY DEPARTMENT OF LAW AND PUBLIC SAFETY
S DIVISION OF CONSUMER AFFAIRS .
ALTERNATNE DISPUTE R"—'SOLUTION UN

| Arbi,ié'faéiion, Pro gra?ﬁ.

NTRODUCTION'-'~~ T

ln ordnr to reso!ve a pendmg dnspute that resulted in the ﬁhng ofa compiamt wsth of agamst
State agéncy, you have agreed to pariicipate im.an’ arbitration conducted by the Alternative

2 ‘spute Resolution Unit ("ADR Unit") of the New Jersey Department of Law and Public Safety s
Jivision’ of Consumer Affaxrs K : ,

Arm’tratlon isa proc-’-‘ss in wmch a tramed votumeer reviews the tacts of the case and me
:csuas in question in order to come up with a final decision which will resolve the controversy.

Ahhough the arbitrator is not a judge, the decision issued is final and binding on the pames who
have agreed to pamc:pate i arbxtranon as a methed of settling a dxspute

There are certam of your rlghts that may be a\tered by parhcmatmg in arbttratlon and there :
are certain agreéments to which you must be willing to commit in order for this process to be
successful in resolving your complaint. Completion of the "Agreement to Arbitrate* is designed

to ensure that you understand the process mvotved as well as the impact, of a completed °
arbttratnon o ' , :

\

By smnmg thls form you agree to comp!y wyth its terms and thh the terms of any agreed
upon reso\utlon as set forth be!ow .

%J!SuLOSU RE

Befare agree ng to partic;npate in arb(tratton all pames must be aware that the arbxtrator $
c:&.ssnon is final and binding and after a decision has been issued the parties cannot use al?y
process, mcludmg the court system, to seek further reliet for the duspute at hand. Essentially, _

“once an arbitration has been completed and a decision issued, there is no more dispute.
: Consequently, decisions are issued as conclusions only. ‘There:will be no findings of 1&}.(;:-t and ng
opmlon ot rationale given by the arbitrator. “In shor, the arbitrator's award is final, bm ling an

prevr-nts ezther party from 1ook1ng for iurthcr assistance through any other process

!

P - There'are only 2 ver\- fev- instznees in v«“xcn 20 abmaucn can be reviewad by a courtor

a coui
regcad\de—ed by the arbnra’o. An-arbitraid's award is final and usvaily not subject to review by the, % &;
valdss it can b3 shown tha: fraud, cormuption, or misconduct occurred in the process of a;bnrmo:; of oyﬁe
' arbitrator. Thaisis notlegal advice norisit 2 12gal interpretation upon which any pariy canrely. A1no%

- [4 a
can 2ay member of the ADR Unit, including the arbitrator, of’e' or provzde any¥form of leg al ad\nc 10
pamclpam in dx;pu:e reso]uuon : :

. . Y
- . [ )
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. NEW JERSEY DEPARTMENT OF LAW AND PUBLIC SAFRIY.
e - DIVISION OF CONSUMER AFFAIRS E
 ALTERNATIVE DISPUTE RESOLUTKON UNIT

AG’-'{:EMENT TO ARB!TRATE

By mgnmg Ihls form and pammpo.tmg inthe arbﬁtratxon process 1 hereby state that
agree wnh the foHowmg

i am w;llmgly and vo!untanly parhc;patmg in, arbltratzon

J

o] w:!! pammpate fully in the arbttrataon process and par’tecnpate in good fasth at all
nmes : '

L 1 wn! not subpoena orask the arbltrator or any mom’oer oi the ADR staﬁ and its iegal

comse} to tesmy or dwulge any recmde or mformatzon trom the arbxtranon process inany
‘cial admm:stratwe or other proceedmg or action; '

© agree that netther the arbstrator nor the staff of the ADR Unit’ wm be l:able in |
anyway for damages or. mjunctrve rehe. for any act of omtssmn in connectxon wntn the .

arbltratson conducted in accordance w1th the rules, procedures and gmdehnes prov;ded
to me before the stan of the sess:on '

5. - lagree that arbttrat:on sessmns are to be prwate and that persons other. than the

pames their attorney or other representatwe the dnrector of t‘\e ADR Umt or an authonzed
.epresentat:ve and the arbitrator may attend the proceedmgs on\y W\th the permlssmn and
e.greement of beth pames and the arb‘trator , , :
6 | wz!l not racord the.arburatton sessnon by or with any eiectromc or other recordmg' '

or stenographzc device; |

KOs will comply with ai\ the rules, prooedures and guxde\mes set out in the document -

- and estabhshed by the arbur tor at the skar‘\ of the sessuon
"8. There le be no fsrdxng of recn, znd no oomon of ratso*ma prowded by th= arbwretor

N H'AV-E READ T sz DOCUMENT CARE."ULLY F-ND UNT':RSTAIND THE RULED SET
| FORTH ABOVE TH: ARBETR lON PROCESS HAS BEEN E,\PéAN:D TO MF AND ~
L OF MY OU‘:STIONQ HAV: BE N AN\W‘:RED ! UND:RS ] A\SD TH.-. gjsle) NOT
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PARTICIPATION IS NOT Ai.:"RECOND‘mON TO SEEKING ANY OTHER RELIEF PRIOR
O THE BEGINNING OF THE ADR PROGESS. | AM AWARE AND AGREE THAT ONCE
| HAVE'SIGNED THIS AGREEMENT TO ARBITRATE | MAY NO LONGER WITHORAW
FROM THIS ARBITRATION PROCESS. ALSO, WHEN A DECISION IS REAGHED ALL.

PARTIES ARE BOUND BY THAT DECISION. MOREOVER, THAT DECISION IS BINDING
‘AND PREVENTS EITHER PARTY FROM PURSUING ADDITIONAL RELIEF RELATED
TO THES MATTER IN ANY OTHER FORUM OR THROUGH ANY OTHER PROCESS

Cmm L st

Signature © - -Signature”
Print Name - - Print Name . .
hddress  .Address

_ City, State and Zip Code B * City, State ang Zip Code

" revisad Jurie 2004
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