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CLOSING ARGUMENT ON BEH~LF OF_THE DEFENDANT 
AMERICAN COLLEGE OF RADIOLOGY 

MR. CHERHEY: Your Honor, Judge Bua 

THE COURT: Hr. Cherney. 

t1R. CIIE RNEY: --Mr. McAndrews, counse 1, and ladies 

and gentlemen: Let me thank you very much for the attentio~ 

you have given-to us and the patience you have exhibited in 

listening to us for eight weeks, not six weeks, of trial. 

The plaintiffs took six weeks to put on their 

evidence, and the defendants have put on one week of their 

defense, and you are about to receive the case for your 

deliberations. 

. 
I would like to go back also, as Mr. ~1c 

Andrews did, to the opening state~ents, and ask you to 

recall what was said at that time. 
.J 

Mr. Mc Andrews told you that he was goin9 to 

prove that the defendants engaged in a conspiracy to contain 

and eliminate chiropractic, that each defendant engaged 

in and joined such a conspiracy, that he was not opposed 

to defendants speaking out and exhibiting and expressing 

their point of view on any issue of health care. He was 

not opposed to open staternents by any organization or any 

individuals about their own beliefs about health care. 

I told you in the O?enin9 state~ent that 

the A~erican College of Radiology would s~ow that it had 
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expressed its point of view concerning t~e radiation hazard 

of c~iropractic, concerning the abuses of radiation and 

x-ray by chiropractors. I told you that the ~merican 

College of Radiology had Principles of Ethics which reflected 

the collective judgment of radiologists concerning t~e 

bes t pr act i c e o f rad i o l_ o g y and the be_ st patient care , and 

that these ethics were guidelines or an~advisory to th~ 

rnenbers of the College. 

I told you that I would show that chiro­

practic is not synonymous with manipulation, ann that there 

is a very important distinction to be nade between those 

two. I told you I would show that radiologists who re-

fused to accept consultations with chiropractors were 

acting against their econornic interests. Thev were acting 

in such a way to hurt thenselves economically, and that 

that was inconsistent with any anticompetitive intent or 

purpose on the part of radiologists. 

Let me suggest to you that the evidence 

shows that I have borne out the burden I have undertaken, 

and that Mr. Mc Andrews has not proven what ~e set out to 

prove. 

I would like to review the evidence that hRs 

been offered against the American College of Radiologv 

and discuss it with you. 

Mr. Mc Andrews sai~ this morning that the 
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Anerican College of Radiology joined a conspiracy to con­

tain and eliminate chiropractors in 1968, apparentlv, five, 

or six or seven years after this so-called conspiracv was 

formed. That the American College of Radiology joined it 

by issuing a policy statement. The Council of the Arneric~n 

College of Radiology passed a policy statement. Let me 

read to you the policy statement of the American College 

of Radiology in 1968: 

"Be it resolved, that the Me~hers of the 

American College of Radiology advise the people of 

the United States that they regard the qse of raai?­

tion for Medicnl purposes by chiropractors as an 

unwarrantetl use of radiation without potential 

for medical gain to balance the potential ris~; 

and 

"Be it further resolved, that the Anerican 

College of Radiology call upon the Public Health 

Service, the American Medical Association, and the 

Radiation Control Agencies of the various states to 

warn the public against the misuse and unsafe uses 

of x-rays on patients by chiropractors." 

Let me ask you: Is that or is that not a 

statement, an open public staternent,of the position of the 

American College of Radiology ahout chiropractic use of 

x-ray? 
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Now, what information did the American 

College of Radiology have in 1968 when it issued t~at 

statement about chiropractic? -Let me review the evidence 

with you of the information that the College had at t,at 

time that ~ay have influenced the College about chiro­

practic. 

You renember Mr. Stronach testified that 

Dr. Richard Elner of Atlanta, Georgia, had attended a 

chiropratic seminar, and Mr. Stronach said t~at Dr. Elmer 

said that: 

"As muc!1 misinformation went out at t~at 

neeting as one is apt to find at any meeting.~ 

That is what Dr. Elmer found at the chiro­

practic meetinc;-. 

But the information for the A~erican 

College of Radiology came to the Anerican College of 

Radiology a lot earlier than that. In 1963, David Petten-

gill -- ACR Exhibit 1299; Mr. Pettengill was the assistant 

executive director, Mr. Stronach's assistant -- wrote to 

Dr. Charles Bernstein in New York, May 16, 1963: 

"Your letter of May 10, addressed to 

Dr. David Carroll, chairman of the board of chan­

cellors, has been received in the College offices. 

"We are accunulating a file of tbese sort 

of letters in an effort to get a broac! national 



2-6p5 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~ 
24 

25 

Cherney - closing 

·picture of the chiropractic use of x-r~v. 

"Your recent comments are most welco~e. 

You may be sure that we will call your letter to 

Dr. Carroll's attention. 

"Sincerely yours." 

68b0 

In 1963, the evidence shows, the ~~erican 

College of Radiology was gathering information about chiio-

practic abuse of x-ray. Well, what was some of the infer-

rnation they received at that time? 

Dr. William Marble, a medical doctor, fro~ 

Dallas, Texas, sent the Arnerican College of Ra~iologv, r~r. 

William Stronach, some information in ACR Ex~ibit 1304. 

This is dated July 12, 1962. 

Dr. Marble sent the College infornation a~out 

a ?1iss Posture contest that was being sponsored by a chiro-

practic organization. Let rne read it to you fron A~R 1303 

which was the information that was sent to the American 

College of Radiology. 

"Miss Spine. Contestants in the Miss Correct 

Posture contest paraded beneatl\ the chandeliers of 

the Hotel Texas' grand ballroo~ in Fort lvorth, 

Convention City for the State Chiropractic Asso-

ciation. Some 700 delegates are on hand as 12 girls 

compete for the posture title. Judges who consider, 

anong other thinas, the contestants' snin~l x-ravs, include 
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WBAP' s Bobbie Wyant. Winner of the State contest 

will represent Texas in national·competition at 

Detroit later this month. Contestants include Jnd" 

Flemister from Hillcrest High in Dallas. She was 

named one of the runners-up. 

~he crown went to 17-year-old Linda Sox 

of Kingsville, a high school majorette who has several 

other titles to h~r credit. 

"Miss Correct Posture is S-foot~2, weighs 

107 pounds, measures 34-22-35, and has one of the 

prettiest spines in Texas." 

(Laughter.) 

Here is a picture of Miss Correct Posture 

attached to the exhibit. 

.I 
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Now, that may sound hunorous, but let ree 

ask you if that is the way that X-ray should be used? 

You have heard the evidence about the effects of radiation 

to human beings. Let me ask you if that is the way X-ray 

--
should be used,in a Mis~ Posture Contest. Consumer Union 

didn't think that is the way it should be used because 

they wrote to Dr. Marble on June 28, 1962, ACR 1303. 

Consumer Union: 

"Dear Dr. Marble: 

"Thank you for calling to our attention the 

Miss Correct Posture contest and the irresponsible 

abuse of X-ray in promoting this contest. We are 

planning.to comment on this subject directly as 

a result of your observations and hope it will 

be published in the September ~F October issue of 

Consumer Reports. 

"Sincerely yours, Harold Aaron, Medical Advisor, 

Consumer Union, Publisher of Consumer Reports." 

That was in the files of the American College of 

Radiology. That was information that the American College 

of Radiology had when it passed its resolution on chiropractic. 

3ay 10, 1963, ACR ll03A ~xhibit, to Dr. David Carroll, ACR 

Board of Chancellors, fron Charles Bernstein, MD: 

"Dear Dr. Carroll: 

"I am inclosing a clipping from a local 
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suburban newspaper containing a chiropractic 

advertisement." 

6863 

Ladies and gentlemen, let me show you the 

advertisement that is attachetl to ACR 1303-A. Here is a 

chart of the spine: "Spinal Nerve Pressure Causes Many 

Diseases." Does that chart look familiar to you? Mr. 

McAndrews said that the Parker chart ma~ not have really 

been used. Does that chart look familiar to you? 

Let me read to you from ACR 1303-A. This is the 

advertisement that Dr. Bernstein sent to the ACR Board of 

Chancellors: 

"A slight pinching of nerves at this point"--

pointing arrow one. 

"--will cause so-called headaches, eye diseases, 

deafness, epilepsy, insomnia, wry or stiff neck, 

facial paralysis, dizziness, polio, arthritis, 

abnormal blood pressure,'anemia, colds, hayfever, 

sinus trouble, nervousness, et cetera. 

"No. 2, a slight nerve difficulty in this 

part of the spine is the cause of so-called 

throat trouble, neuralgia, pain in the shoulders 

and arms, goiter, nervous frustration, la grippe, 

nosebleed, disorder of gums ... " 

et cetera, and on, and on, and on. 

Where does it say on this ad, ladies and gentlemen, 
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that these conditions have been diagnosed Ly a medical 

doctor first, as ~r. McAndrews contends. Where does it 

say that on this ad? I don't see it anywhere. 

Where does it say anything about referred pain 

or mirnicki~g a disease condition because of a spinal 

condition? It doesn't say that anywhere. 

is misleading or not? 

Do you think this 

What other information did the American College 

of Radiology have at the time it passed its resolution on 

chiropractic? ACR 1306. 
.• 

Mr. Uillia~ Stronach who testified by deposition 

in the trial, the executive director of the College, sent 

a letter to C~rl Lechner, MD, Erie, Pennsylvania, forwarding 

Dr. Lechner some information on testimony given by Dr. 

Albert Jutra and Dr. Borrelli before the New York Assembly 

Rules Committee on March 25, 1963. It is attached to 

,1306. Albert Jutra's statement before the New York Assembly: 

"I am Dr. Albert Jutra of Montreal, Quebec, 

Canada, and I am professor and chairman of the 

Department of Radiology at the University of 

Montreal. I am a Fellow of the Royal College 

of Physicians and Surgeons of Canada, and arn an 

officer of the Academy of France." 

It goes on to say that he visited the Palmer Collese 

of Chiropractic in Davenport, Iowa, the National College of 

I 
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Chiropractic in Chicago, Illinois, which you people have 

heard about, and the Canadian Memorial Chiropractic College 

in Toronto, Canada. 

With respect to the National College.of Chiropractic, 

which Nr. McAndrews asked everyone if they had visited --

this is back in the early 1960s we are talking about --

and Dr. Jutra is speaking: 

"We stopped first at the first of two 

X-ray installations we were to see while at 

this college. The X-ray equipment was located 

in a room roughly 12 by 6. There was one patient 

on t_he X-ray table. The only protection we saw 
'-· 

was a piece of lead approximately 42 inches 

high by three feet wide which was attached 

to the wall in the corridor. No presentaay 

radiologist would accept this kind of prehistoric 

and inadequate shielding. 

hour guide then took us to a room which 

contained an illuminator, a device used to 

view filMs. He took several films from an 

envelope and placed t~ern on the illurninator 

all upsidedown. The films showed a gallbladder 

filled with contrast drug and containing 

gallstones. Our guide, however, did not 

comment upon the gallstones. Instead, he replaced 
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the films with others which he said would sho~ 

a gallbladder. These films were also placed 

on the illurninator upside down. His secorid 

series of films showed a healthy gallballder. 

But the chiropractor explai~ed to us that, 

'This is the gallbladder.' At which point he 

sketched with his finger not the gallbla~der, 

but a loop of the intestine slightly distended 

wi ti1 gas. 

"Later on, we asked our guide who taught 

anatomy at the school, and !'le replied, 'I do. ' 

"The second installation at the school 

in Chicago sent a shudder through us. The X-ray 

machine was mounted in a classroom completely 

unshielded. Our guide told ua the machine was 

used to instruct students in the operation of the 

equipment, and that they practiced on another.' 

Dr. Jutra concludes: 

"To entrust the health and life of citizens 

to the co~pletely unqualified products of thes£ 

schools is to endanger the public healti1. The 

visits den1onstrated conclusively that these 

schools do not have the barest standards of 

education and training corncensurate with soun~ 

~edical practice." 
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letter: 

The other statement which was attached to this 

Dr. Frank J. t,orrelli, Professor and Chairr..an 

of the Uepartment of Radiology at the New York Medical 

College. He pointt.?6 out to the Cor.,mittee c;uoting fror:1 

'!iod_err.-X-ray Practice and Chiropractic Spinography," 

a text by P.A. Rerr.~ier, a chiropractor associatea with 

the Palreer Chiropractic School in uavcnport, Iowa. 

Dr. Rem~ier in the book lists the following as a quote: 

"Reasons why th~ chiropractor shoulci 

spines r aph in every case." 

Ey the way, you ~ill recall the testimony of the 

p 1 a inti f f s in t iii s case , that they X - ray 9 9 per c er. t o f the 

people who co~e into th~ir offices. Some of them went down 

into the lower 9 Os in terns of their es tin.ate. 

J 
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~why to spinograph every case3 

"l. It promotes confidence . 

.. 2. The analysis could not be complete 

or correct without the spinogr.:im. 

"3. 

·~ 4 • 

11 5. 

patie:-.ts. 

" G • 

.. 7 • 

11 8 • 

expense. 

It creates interest anons patients. 

It procures business. 

It attracts a better class of 

It adds prestige in your corr~unity. 

It builds~ reliable reputation. 

It is an investment and not an 

'9. · It provides good interest on your 

investment. 

'' 10. The income makes it posaible to arrange 

a better service. 

"11. It enables one to care for more 

patients daily. 

"12. It helps to eliminate the so-called 

starvation period that r:,any chiropractors go 

through. 

68t..,.µ 
._, ,J 

" l 3 • It discloses the other fellow's mist~~es.•· 

This was all information that was in the hmerican 

Collese of Radiology's files at the tir.1e that the resolution 

was passed in 1968. 
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One final example, A.H. Tolk, MD, President 

of the Kings County Radiological Society, a radiologist, 

wrote to the College, ACR 1300, sent in a case report. 

On Dr. Tolk's stationery, letterhead: 

"Case Report. Mrs. E. B. Age 39, one chila 

age 10, had right 'mastectomy 19-51. Diagnosis: 

Carcinoma.•· 

which is cancer. 

''In 1959, she cor.1plained of pain in the 

lunhar area. X-r~y examination revealed a localized 

osteolytic area in L-1. A course of ionizing 

radiation was advised. Inste"d, the patient went 

to a chiropractor. She was under his care for 

fully one year and received weekly treatments. 

"On September 17, 1961, she again appeared 

in my office. At this time,•X-ray example revealed 

metastases throughout the skull. chest, spine, 

and pelvis. She passed away in October 1962." 

This was the information that the American College 

of Radiolo£y had when it passed the position statement 

that I read to you on chiropractic in l96ij. 

By the way, Mr. ;~1cAndrews this morning referred 

to medical organizations as if there is some huge corporate 

entity that doesn't act in accordance with the wishes of 

its members. 
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The American College of Radiology is an associati~n 

of radiologists who corae together and make decisions about 

what they think constitutes good radiolosy practice. 

Dr. ~eancy and ?1r. Stronach both testified to 

you that the Council of the College is composed of 125 

radiologists from throughout the country who come together 

and deternine the policy of the American College of Radiology. 

The 1968 statement that I read to you was acted 

upon by the Council of the American College of Ratliology. 

It reflected the vote of 125 radiologists from throughout 

the country. Presumably, these r~Jiologists brought with 

them their collective experience on this issue that is 

addressed in the resolution. 
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Now, Mr. McAndrews P?inted out .that the resolution 

was sent to the Anerican ~edical Association. Of course, 

the resolution says that the information in the resolution, 

should be disserainated to th~ public, to nedical societie~, 

to the Public Health Service, and, yes, it was disse~inatea, 

it was sent to the American Medical Association, it was sent 

to the Public Health Service, an~ it was sent to anyone 

who asked what the college position was about chiropractic. 

When Judge Bua instructs you about free speech, 

he will tell you that the First Amendment to the ~nited 

States Constitution guarantees the right to freedom of 

speech..__ -The re is nothinc; in First l~mendnen t law which 

defines or restricts the subject 1:\atter of protectec. speeci1. 

The Amendment affords protection not merely to the voicin9 

of abstract opinions upon public issues, it also protects 

implementing conduct which is in the nature of a~vocacy. 

He will also tell you that the First Amendment 

guarantees the right to freedom of association. The la.w iiolas 

that the freedo~ to engage in an association for the 

aJvancement of Leliefs an~ ideas is an inseparable aspett 

of freec1om of speech. ?he basis for this principle is the 

fact that effective aclvocacy of botn pu~lic and private 

points of view, particl)larly controversial ones, is un~eniably 

enhanced by group association. The freedo~ to associate 

is a basic constitutional freedom. 
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Your Honor, do you want to tell me iiow I am doing 

on time? I don't know what time I started. 

THE COURT: You have 18 minutes. 

MR. CH~RNEY: 18 minutes. Thank you, your iionor. 

Now also with respect to the purpose of this 

resolution that is supposedly a part of the conspiracy 

-
to contain and eliminate chiropractic, you ~eard Dr. ~eaney_. 

testify about the fact that a 14 by 36 X-ray film exposes 

a patient to 20 to 100 ti~es,a feraale patient, 20 to 100 

times more radiation in the ovaries than a seven inch X-ray. 

That similarly, with respect to a breast film, there is 12 

times ~ore exposure to radiation with that film. 

You also hearJ Ur. Meaney testify about the 

long history of concern by the American College of Radiology 

about radiation exposure. Dr. Nean~y· testified that the 

College expressed concern about radiation abuse, whether 

it was done by medical doctors, or by chiropractors, or 

anyone else. He testified it has been going on as long as 

the Collese has existe~. Without discrimination, whoever 

abuses ~radiation, the Arne+ican-College of Radiology 

has criticized it. There is no contradictory evidence. 

Dr. ~eaney's testimony on that point is unrebutted in tl1e 

record in this case. 

Now, can there be any doubt that the purpose of 

this resolution and the activities of the American College 
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of ~adiology, were to protect the public, to protect the 

patient? Why would a group criticize a potential source 

of business and call them nar.,es? Why would you put off a 

potential customer if you didn't think that it was in the 

public -interest? llow can it be anticompetitive for a 

group of consultative practitioners to ~uggest that they 

don't want to h~ve anything to do with customers, and 

say that, "We won't take your business"? How can that 

be anticompetitive? 

Now, the plair.tiffs also contenu. that tne 

Pr inc i p 1 e s o f ; 1 e ci i cal Eth i cs of the Awe r i can Co 11 e g e of 

(. ( f ,J :I J ··,. 

R.adioloc;y are a part of this conspiracy to maint..ain- an.:3. 

eli~inate chiropractic. 

The Principles cf Medical Ethics appear in the 
.J 

bylaws of the A~erican College of Radiology. 

Hr. :1cAndrews and the plaintiffs did not prove 

that these Principles were promulgated for any reason having 

to do with chiropractic. The reason he cidn't prove that 

is because it is not true. Defendants' Exhibit 7007 is the 

1951 version of the American College of P.adiology Bulletin 

cont~inin~ the bylaws which says that: 

"The Principles of ~edical Ethics of th~ American 

Medical Association shall be the Principles of 

Ethics of the Affierican College of Radiology, and 

the said Principles of ~edical Ethics are rnaae 

part of the bylaws of said College." 
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In 1951, at least as early as 1951, the College 

incorporated by reference the Principles of Ethics 

as guidelines for its members. 

Dr. Meaney testifieJ that the Principles of 

Ethics are guidelines. Mr. Stronach testified that the 

Principles of Ethics are guidelin~s. 

The Principles, themselves, say in the Preamble: 

"':i:'hese Principles are intended to aid 

physicians indiviaually and collectively in 

maintaining a hish level of ethical conduct. 

They are not laws, but standards by whicn a 

physician may deter~ine the propriety of his 

con~uct ~n his relationship with patients, 

with colleagues, with members of allied professions 

and with tne public.' 
.! 

The Principles of Ethics represent the judgment 

of radiologists as to what constitutes the highest standard 

of medical care. 

You will recall that Dr. Meaney testified about 

the problens he perceived in professionally associating 

~ith a chiropractor. He pointed out an X-ray consultation 

does not explain what a patient's problem is. It is only 

one limited piece of information in determining the patient's 

problen. It very rarely determines dispositively wnether 

a patient has a disease or condition. It very rarely rules 
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anything out. It is one piece of information for a primary 

provider to use. It is intended as aid to someone who 

does a differential diagnosis, a primary health care provider 

Who does a differential diagnosis. 

Dr. Pedigo testified that he doesn't do a 

differential diagnosis. he said he does a differential 

diagnosis within the scope of his limited practice. \:hat 

does that nean? If you go to Dr. Peuigo, and he can determine 

What the proble~ is if it is witih the realm of his area, 

but he cannot if it is outside his area, how will 

he }:now what is \·lithin anc' whC::t is without his area? 

Dr. r-1eaney also poiute<l out cor:ur,unication problems. 

He pointed out· the problens of a radiologist being an 

intermediary in the delivery of a type of care, a philosophy 

of health care,and to which he does not subscribe. 

After listening to six, _seven weeks of evidence, 

is there any doubt in your mind that chiropractors have a diff­

erent theory of health care than medical doctors? Is there 

any doubt that there is a great number of conditions that 

~hiropractors treat one way and medical doctors treat anot.1er 

way? There shoule Le no doubt. Everychiropractor who took 

the: stand expref.scJ. the fact that he treats organic c.iiseus~s, 

conditions that are treated by medical doctors, not just 

musculoskeletal problems, but diseases in a way differently 

fron the way they are treated Ly medical doctors. 

I 
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Radiologists do not wish to become intermediaries in the 

deli very of care to which they do not subscribe. 

Why do chiropractors wish to have a radiological 

consultation? They claim that they can't sec a subluxat.ion 

on an X-ray. Every plaintiff who testified saia that ne 

coudn't see a subluxation on an X-ray, that it m~st ~e 

determined otherwise. The reason chiropractors wish to 

have a consultation with a radiologist is in order to ceter~ine 

medical prob l crn s, disease problems. As Dr. Meaney explained, those are wi tbin 

the province of a medical doctor. If a chiropractor suspects 

-
a medical problen, he should send the patient to a rr.edical 

doctor, a primary mec.ical care provider, for evaluation of 

that problem. 

By the way, with respect to a subluxation, ai~ you 

hear anyone explain what a subluxation is? ~r. Stronach 

testified that when the Medicare regulations were implemented, 

~he Federal Government came to the American College of 

Radiology and said, "How do you see a subluxation on an 

X-ray" and the College tried to assist and wasn't able to 

determine what a subluxation was. The chiropractors indicate 

that they cannot see what a subluxation is. 

Mr. McAndrews pointed to a so-called proLlern navins 

to do with obtaining previously taken X-rays,and indicated 

that we were preventing that. Was there any evidence in the 

case? Did you hear any witness say that any chiropractor was 
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unable to obtain previously ta-ken X-rays as a result of any 

action of the ~merican College of Radiology? I submit to you 

that there was no evidence to that. 

Here's what the evidence is; Dr. Meaney te.stified 

that he gives previously taken X-rays to any patient or 

health care provider who asks for them. Dr. Meaney is the 

speaker of the Council of the American College of Radiology. 

Plaintiffs' Exhibit offered in evidence by the 

plaintiffs, 122-A, from Mr. Robert Becker to L-lark rlcLain, 

Fairmount, West Virginia, to the College. ~r. Becker 

Fesponded to Or. McLain's inquiry by saying in a letter dated 

~overnbe~ 18, 1975: 

"If a specific patient asks you to forward a 

film and its report to a chiropractor, it would be 

appropriate to do so. It is not appropriate, however, 

to establish a professional relationship either 

directly or indirectly with chiropractors. 

"Hoping this information is of help to you." 

Another letter to New Jersey, February 5, 1976, 

Plaintiffs' Exhibit 123 from ~r. Becker, the same response: 

"If a specific patient asks you to forward a 

film and a report to a chiropractor, it would be 

appropriate, but it is inappropriate to associate 

professionally in a consultation with a chiropractor." 

Plaintiffs' Exhi~it 126, a letter to Fishkill, Ne~ 



-10rt8 

1 

2 

3 

4 

5-

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~. 
24 

25 

Cherney - closing b878 

York, May 19, 1976, exactly the same response. That is the 

evidence in the case about the information given out by the 

American Collese of Radiology about previously-taken X-rays 

being provided to patients and their providers. 

THE COURT: You h~ve five minutes, Mr. Cherney. 

MR. CHERNEY: Thank you, your Honor. 

Now, with respect to the Principles of Medical 

Ethics of the ,.rnerican College of Radio logy and whether the·~• 

are part of the conspiracy to contain and eliminate chiropractic, 

let ree tell you what the Court will direct you concerning 

conspiracy in the instructions: 

ttMere similarity of conduct among various 

persons, and the fact that they may have 

associated with each other~ and may have assembled 

together and discussed common aims and interests 

does not necessarily establish proof of the 

existence of a conspiracy. A conspiracy is a 

combination of two or more persons by concerted 

action to accomplish some unla~ful purpose or to 

accomplish some lawful purpose by an unlawful 

means. The essence of cbnspiracy is a combination 

or agreement to violate or to disregard the 

law." 

We submit that ther~ is no such evidence as 

to the Arneiican College of Radiology. ~he mere fact tnat 
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the-American College of Radiology utilizeJ tne Principles 

of Ethics and advised its members against unscier.tific 

practice does not rnake it part of any conspiracy to contain 

and eliminate chiropractors. 

By the way, !1r. XcAndrews suggested that 

radiologists compete with chiropractors, and pointed out 

the hypothetical abou~ ~onnie falling out of the tree. 

The Court will instruct you concerning competition: 

rzn determining whether chiropractic 

services compete with certain kinds of medical 

services, ·1 instruct you that products or 

servi~es are regarded as competitive if they 

are regarqed Ly consumers as being reasonably 

interchangeabl~-" 
J 

Now, do you think that consumers view chiropractic 

services as interchangeable with radiology services? Do 

you think that people out in the world think that a radiologist 

performs the same service as a chiropractor? I think that 

the question answers itself. 

And if radiologists perform the sarne services 

as chiropractors, why did Dr. Pedigo want to send his patients 

to a radiologist? \;hy wasn't he accepting patients and 

doing X-ray work for other people? Why weren't any of the 

other plaintiffs accepting patients and doing radiology work 

rather than trying to send their work to a radiologist? I 
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think the answer again is clear. 

or. ~eaney antl Mr. Stronacli testified that in the 

history of the American College of Radiology, not one 

radiologist has been disciplined,or censured, or reprimandec, 

or otherwise called to task for associating professionally 

with a chiropractor. 

-
Now, if you want to determine whether or not the 

ethics are guidelines or not, let's look at the evidence in 

this case. Four of the five plaintiffs were interested in 

obtaining sone form of radiology service. But let's 

review the situation. Dr. Chester Wilk from 1976 to 1980 

obtained radiology services from the Holy Family nospital in 

the Chicago area for four years. Mr. McAndrews sai~ this 

morning that after he sent his first letter in 1976, there 

was an inquiry to the Joint Commission one year later, but 

apparently for four years, his service from Holy Family 

Hospital continued uninterrupted because Ur. Wilk testified 

on the stand that he stopped receiving these services one 

yea ago. That would be in 1980. He received radiology 

services for four years. 
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Dr. Michael Peed go, who had X-ray equipment, hiraself, 

he wrote and sought services. Is there any evidence that 

the American College of Radiology had anything· to do with 

his inability to obtain services in California? There is 

no evidence in the recor<l to that effect. 

Dr. Patricia hrthur sought services in Estes Park, 

Colorado. No mention of a radiologist~at all. ~o mention 

of the A~erican College of Radiology or the ethical guidelines 

of the American College of Radiology. 

Dr. Steve Lumsden sought services in Negaunee, 

:lichigan, I'm sorry, NewL,erry, !!ichigan. Ho men ti or: of a 

radiologist; no mention of the American College of Radiology. 

What Dr. Lumsden did mention, though,is that when he did 

live in ~egaunee he had sought services from the radiologist 

there and had been given the services, but he didn't bother 

to follow up on it. he didn't bother to follow up on it. 

I think the evidence will show that the radiologist in 

Negaunee, Michigan, is a member of the American College of 

Radiology. 

Dr. Burkhead who came in from Evanston, Illinois, and 

testified for the Chicago :iedical Society, testifi~c.i that 

he relates professionally to chiropractors. Ile is a member 

of the American college of Radiology as set forth in Uefencants 

Exhibit 7004, the Directory of the American College of 

Radiology. 
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Just very briefly, Mr. McAncirews pointed to the 

New York resolution of the American College of Radiology, 

and their position about chiropractic. Let me read to you 

fron ~efentlants' Exhibit 7002 whi~:1 i~ the New·York Licensing 

Law which is the most restrictive licensing law in the 

country for chiropractors. 

and treating diseases: 

It prohibits them from ~iagnosing 

"A license to practice chiropractic shall 

not pernit the holder thereof to treat any 

infectious diseases, such as pneunonia, et cetera, 

any surgical condition, dia~etes, benign or malisnant 

neoplasms, to operate, to reduce fractures or 

dislocations, to preBcribe, a~minister or dispense 

or use in his practice drugs or medicines, or 

to use diagnostic or therapeutic methods involving 

chemical or biological neans." 

,all these thinss that a chiropractor may not do in New York. 

You will recall what Dr. Jarvis said when he 

testified at the trial. If chiropractors merely manipulatea 

for nusculoskeletal problems, Dr. Jarvis saiJ he woul, have 

no gripe with them. They wouldn't then be unscientific 

practitioners. But did you hear one chiropractor who 

testified in this case come in and say that he limits his 

practice to musculoskeletal proLlcrns? Did you hear 

one chiropractor say that he does not treat diseases in his 
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practice? No. 

~li:E CO"!'I.Y: Mx. Cherne·y, yoa1 time has expixed, Lat you 

1uay have a 1.ri11ate 01 so to .-cu1i:clade. 

MR. CiiERUEY. '?haul. JOt1, yot1:z:: Honor, I will eeftelt1de 

now. 

Just one final point. The lack of econo~ic interest 

of radiologists, the economic disadvantage to radiologists in 

not dealing with chiropractors is borne out by the plaintiffs' 

damage theory. Do the plaintiffs claim dawages fror.1 a failure 

to obtain radiological services? No, they do not. You know 

whj they do not? Because they would lose money if they 

gained radiology services. If they sent their patients 

to radiologists, the radiologists would make money and the 

chiropractor would lose monev. So these people, Or. Arthur, 

Dr. Pedigo, Dr. Wilk, who were denied radiology services, do 

they claim damages as a result of the denial of radiology 

services? No, they do not. They claim damages because 

patients weren't referred to them by medical doctors. 

And they weren't able to go into hospitals and treat patients. 

But what are the allegations that are made? What is the 

story that each plaintiff came in and told you about his 

difficulty in obtaining radiology services? I believe that 

the plaintiffs' damage theory bears out the fact that 

radiologists have acted not in any anticompetitive sense, 

but have acted to protect the public. They have not conspired 
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with anyone, and I ask you to return a verdict in favor of 

the American College of Ratliology. 

Thank you. 

':HE COOR':': Thank yoi.., Mr. Cherney. 

At t~is time, ladies and gentleme1,~ we· will take 

-a sfatort reeess, 

'(Short recess.) 




