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I. Introdu ction 

From September 2015 through Octobe r 2020, Cynth ia Madej and her husband maintained 

a lawsuit against Athens County Engineer Jeff Maiden in which the Plaintiffs alleged that Ms. 

Madej suffers from a disability that is aggravated by the petrochemicals contained in "chip seal" 

aspha lt which is commonly used to pave roads. The Plaintiffs asked that the Engineer be 

prohibited from using such materials within a one-mile radius of her home. The Engineer was 

ultimate ly granted summary judgment on Plaint iff's claims because Plaintiffs could not show the 

requisite causation that the chemicals in aspha lt chip seal would make Ms. Madej ill. This ruling 

was upheld on appea l. 

On August I, 2022 , Ms. Madej and her husband again filed a lawsuit against the Engineer 

(as well as the Athens County Board of Commiss ioners) in which they allege that she suffers from 

a disab ility that is aggravated by petrochemica ls contained in chip seal aspha lt. The Plaintiffs 

again ask that the Enginee r be prohibited from using such materia ls within a one-mile radius of 

her home. 



The law is well established that once plainti ffs bring a lawsu it and loose on the mer its, they 

do not get to tum around and file a second lawsu it based upon the same transact ion or occurrence 

in the first lawsu it in an effort to ach ieve a different result. 

Accord ingly , P laintiffs cannot estab lish that there is a substant ial like lihood that they will 

prevail on the merits of their cla ims. Therefore , Defendants respectfully subm it that P laintiffs' 

Motion for Temporary Restra ining Order and Preliminary Injunct ion ("Plaint iffs' Motion") shou ld 

be denied . 

II. Statement of Facts and Procedur al Background 

A. 1"1tulej l 

Since 2015 , and following dozens of residents petition ing the Athens County Board of 

Comm issioners to improve potho le-ridden Dutch Creek Road, the Eng ineer has been attempting 

to ful fill his legal duty to pave that road . See R.C. 5543 .0l(A) .1 Since that time, Plainti ffs have 

used the jud icial system to attempt to stop him. Desp ite the ir el-forts being rejected by the Un ited 

States D istrict Court for the Southern D istrict of Oh io, the Un ited States Court of Appea ls for the 

Sixth Circu it, and the Un ited States Supreme Court ("Madej I") , they now renew their attempts 

before this Court ("Made) If') . 

Pia inti ffs Th ird Amended Comp laint, the subject of the Made)/ lawsu it, filed October 18, 

2016 in the District Court a lleged in pert inent part the following: 

3. Th is case involves a dispute over a paving project that has begun and 1s 
schedu led to cont inue on Dutch Creek Rd . in Athens County , Oh io. 

4. For many years Defendant and his predecessor in of-lic-e had been on not ice 
that Cindi suffe.rs from chemical sens itivity, also known as environmental 

1 Important ly, courts have found county engineers liab le for improper maintenance of such roads . 
See Helton v. Scioto County Bd. o/Comm'rs , 123 Oh io App . 3d 158, 164 (4th Dist. 1997) (ho lding 
that improper ma intenance of a drainage ditch, result ing in an ac-curnulation of water on a county 
road, may render the county liable for mainta ining a nuisance on the roadway .) . 
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illness, wh ich renders many substances used in road paving high ly toxic to 
her, includ ing but not limited to petrochem icals used in "chip and seal" road 
surfacing . 

* * * 

8. Defendant refused to consider opt ions for treating or surfacing the road that 
wou ld be safe for Cind i, and refused to delay the project to give sufficient 
time to invest igate options to treat or surface the road that wou ld not pose a 
risk of ser ious phys ical harm or death to Cindi, though NUMEROUS other 
options do ex ist. See Exh ibit 2 (list of dust control and surfacing options not 
involving the use of tars and petrochem icals) . 

Exh ibit A . 

The injunctive relief sought by Ms . Madej in her Th ird Amended Complaint was an order 

to the Defendant "to improve Dutch Creek Road w ith in one mile of Plaintiff's res idence with an 

alternat ive or alternat ives to ch ip and seal and asphalt that wou ld not harm Cind i." 18 of 

Exh ibit A . More specifica lly, she sought the following: 

For a temporary restraining order, preliminary injunction and pemrnnent injunction 
enj oining Defendants and\or their agents, servants, assigns, licensees or employees, 
from causing serious physical harn1 or death to Plaintiff Madej, and from causing 
ser ious emot iona l distress to both Plaintifts by applying any road surfacing or dust ­
control treatments to Dutch Creek Road that wou ld harm Ms . Madej includ ing but 
not limited to chip and seal, asphalt , or any other petrochem ical-based road 
surfacing or dust-contro l products . 

(Pgs . 7-8 of Exhibit A) . The Pla intiffs' based their Th ird Amended Comp laint on the follow ing 

legal cla ims for and/or under: ( I) Civil Assault and Battery and/or Wrongful Death (Count Two); 

(2) Declaratory Judgment - Civ il Assault and Battery and/or Wrongfu l Death (Count Three) ; (3) 

PlaintiffThe Fair House Amendments Act, 42 USC 3601, et sq.; (Count Four); and (4) 

Americans with Disabilit ies Act, 42 USC 12101, et seq .; (County Five) . Exhibit A. 

Following years of costly and time-consum ing discovery wherein the Madejs were given 

every opportun ity to demonstrate that the chem icals used in asphalt chip sea l wou ld re.suit in harn1 
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to Ms. Madej, the Court dism issed her case based upon her inab ility to estab lish w ith any 

adm issible medical evidence that she wou ld be hurt by the application of asphalt . As set forth in 

the prior br iefing, Ms . Madej 's "exqu isite sens itive" involves sens itivity to most all substances and 

there is simply no amount of accommodat ion that wi II ameliorate the ham1s she alleges w ill befall 

her. Interest ingly, pav ing and other activity has proceeded on or around the Madej res idence sinc,e 

the dismissal of Made) I and Ms. Madej has not yet suffered death, as Plainti ffs alleged she would . 

The Engineer moved for summary judgment and the Plainti ffs moved for partial summary 

jud gment. Made) v. Maiden, Case No . 2:16-cv-658, 2018 U.S. Di st. LEXIS 178776, at * I (S.D. 

Oh io October 17, 2018) . The Defendants further moved to exclude the testimony ofMs . Madej's 

treating physic ians, Dr. Singer and Dr. Liberman , as well as Plaintiffs med ical expert, Dr. Mo lot 

for foiling to meet the requirements for expert opin ion testimony . Id. at *9. In grant ing these three 

mot ions, the D istrict Court found that the causation opinions of all three doctors were not reliab le 

under the standards enunc iated in Daube1t v. Merrell Dow Phamiaceutica/s, Inc., 509 U .S. 579 

(1993), and consequent ly, were inadmiss ible. Id. at **24, 29, 40. 

As to the Eng ineer's Motion for Summary Judgment on the Pla intiffs' cla im for permanent 

injunctive rel ief, the D istrict Court held as follows: 

Count I seeks permanent injunctive relief to prevent the pav ing of Dutch Creek 
Road with asphalt or chip seal. (Third Am . Comp., ECF No . 16, p. I.) The standard 
for grant ing a permanent injunct ion requ ire.s that Plaintiffs demonstrate"( I) that 
they wi II suffer a continuing irreparab le injury if the court fails to issue an 
injunct ion; (2) that there is no adequate remedy at law; (3) that, considering the 
balance of hardships between the pla intitls and defendant[] , a remedy in equ ity is 
warranted; and (4) that it is in the public's interest to issue the injunction. " She1fel 
v. Gassman, 899 F. Supp . 2d 676, 708 (S.D . Ohio 2012), ajj'd sub 110111., She1fel v. 
Newson , 768 F.3d 561 (6th Cir. 2014) . Inasmuch as the Cowt has ruled that the 
medical opinions are not adm issible, Plaintiffa are unable to establish a material 
issue of fact on the first element of this claim, and the claim must/ail . 
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Id. at *40-4 1 (emphasis added) . After granting summary judgment to Engineer on the Plaintiffs' 

rema ining legal claims, the D istrict Court concluded that it "encourages the County Eng ineer to 

give Ms . Madej notice for in advance of road work and to explore any remed ial measures which 

could reduce environmenta l emissions near her home ." Id. *44-45. 

The Madejs subsequent ly appea led the D istr ict Court's evident iary ruling and its reject ion 

of their federal claims. Made) v. Maiden, 951 F.3d 364,369 (6th Cir. 2020) . While they abandoned 

their state -law clams, they did separately challenge the District Court's reject ion of what they call 

their " injunct ion count" (the Sixth Circuit noted an inj unction is a remedy , not a claim, and that if 

they cannot show "actual success" on their claims, they cannot obta in a pem1anent inj unction). Id. 

at 369 . The Sixth Circu it summed up the legal issue on appeal as follows: 

In th is case , if the aspha lt in ch ip seal wou ld not cause Ms. Madej's negative 
react ions , the Madejs cou ld not show that the roadwork wou ld create an unequal 
opportun ity for her to enjoy her home. W ithout that causal connect ion, the Madejs' 
proposed alternat ives wou ld also not be necessary (that is, "' ind ispensab le,' 
'essent ial,' someth ing that 'cannot be done without"') to redress what turned out to 
be non-existent ham1s. 

Id. at 371-372. In affim1ing the Distr ict Court's dec ision, the Sixth Circuit held as follows: 

A ll to ld, the distr ict court did not abuse its discretion in finding the opinions of 
these doctors inadmissible. Because the Madejs do not cha llenge the need for expert 
causat ion testimony , the absenc-e of that evidence compels summary judgment for 
the Athens County Engineer. That said, we second the distr ict court 's hope that the 
county engineer wi ll give the Madejs "not ice for in advanc-e of road work ." Made), 
20 I 8 U.S. D ist. LEXIS 178776, 20 I 8 WL 5045768, at * I 6. But that is all we can 
do. Our task is so lely to answer the legal quest ions ar ising out of the parti es' dispute . 
The policy questio11s about how best to reconcile the needs of the residents who 
travel Dutch Creek Road with the needs of Cynthia Made) are for the county 
e11gi11eer a11d the local commu11ity to whom he a11swers. 

Id. at 377 (emphas is added) . 

The Pla intiffs subsequently filed with the Sixth Circu it a petit ion for rehear ing en bane. 

Made) v. Maiden, No. 18-4132, 2020 U .S. App . LEXIS 9593 (6'h C ir. Oh io March 26, 2020) . 
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A lthough the petition then was circulated to the full court, no judge requested a vote on the 

suggestion for rehear ing en bane, and therefore, the petition was denied . Id . al * I . 

',,Vhile the Plaint iffs then filed with the Un ited States Supreme Court a pet it ion for writ of 

cert iorari , that pet it ion was den ied on October 13, 2020 . Made) v. Maiden , 2020 U .S. LEXIS 4869 

U.S., October 13, 2020) . 

B. Mi1tfej ll 

The Plaint iffs' Verified Complaint filed on August I, 2022 in J\,fadej II mises the same 

facts as that alleged Made) f. The Ver ified Compla int states in pert inent part: 

2. Plaintiff Cynth ia Madej is substant ially impaired by a disability 
that makes her extreme ly sens it ive to petrochem icals, includ ing asphalt . 
Every time Defendant JeffMa iden (Defendant Maiden), the Athens County 
Engineer, directs his crews to use asphalt and other petro leum products on 
roads w ith in approx imately one mile of Ms. Madej's house on Dutch Creek 
Road, a home specia lly bu ilt for her disab ility, she suffers from severe 
react ions that exac-erbate her impairments and her ability to engage in major 
li fe act ivities and enj oy her home for days and even months . 

3. The solut ion is simple: reasonab ly accommodate Ms. Madej by using an 
effective and ava ilab le alternat ive al a comparab le cost. There are 
alternat ive road treatment methods that do not use asphalt products yet are 
just as effective in ma intaining roads , especially low-traffic vo lume roads 
like those within one mile of Plaintiffs' home . These products would 
substant ially decrease the impact on Plaintiff Cynth ia Madej's disab ility 
and allow her to part icipate equally in many life activit ies. Moreover , some 
alternat ives cost no more than "chip sea ling" (also known as "chip and 
seal"), which is road surfacing with aspha lt emu lsion and other 
petrochem icals detr imental to Ms . Madej . 

4. Ms. Madej requested the use of one of these alternat ives as a reasonab le 
accommodat ion for her disability . Yet, Defendants have repeated ly rejected 
this simple solution . 

See Verified Complaint. 

Also as in Made)!, the Pla intiffs in Made) II aga in ask that the Engineer be "enjo ined from 

chip sealing and applying add it iona l aspha lt products to the segments of road that are with in one 
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mile of Plaintiffs' home." Paragraph IO of Ver ified Comp laint. More specifically, Plaintiffs have 

stated: 

Plaint i tls respectfully request that the Court GRANT their Mot ion for a 
Temporary Restra ining Order and Pre liminary Injunction , and issue a temporary 
restraining order and pre liminar y injunction (I) enj oining Defendant Athens 
County Engineer Jeff Maiden from applying any petrochem ical -based road 
surfac ing, maint enance products , or dust -control produ cts to which Ms . Madej is 
sens itive to roads within a one mile radius of Plaintiffs' home, includ ing the sect ion 
of Dutch Creek Road from its intersect ion w ith Stanley Road to its intersect ion 
withSR550 , and the sect ion of N. Peach Ridge Road that lies within a one-mi le 
radius of Plaintiff s' home; (2) requir ing Defendant Ma iden to remove the 200 tons 
of asphalt he has applied to N . Peach Ridge Road ; (3) requ iring Defendant Ma iden 
to provide not ic-e at least 3 days in advance for any work being perfom 1ed on Dutc h 
Creek Road or. Peach Rid ge Road within a one -mile radius of Pla intiffs' ho me; (4) 
requ iring Defendant Maiden to prov ide not ice at least 30 days in advance of larger 
or extended activities on Dutch Creek Road or N. Peach Ridge Road w ithin a one­
mile radius of Plaintiff s' home; and (5) requ ir ing Com missioners El iason, Chm iel 
and Adkins to rescind their approva l of Defendant Ma iden's aspha lt proj ects on 
Dutch Creek Road and Peach Ridge Road. 

See pgs. 26-27 of Plaintif'ls' Mot ion (emphas is added) . 

III. Law and Argument 

In deciding whether to grant a preliminary injunction , a court must look at: (I) whether 

there is a substant ial likelihood that plaintiff will preva il on the merits; (2) whether plaintiff wi ll 

suffer irreparable injur y i f the injunct ion is not granted; (3) whether third parties will be 

unjustifiab ly ham1ed if the injunct ion is granted ; and (4) whether the public interest will be served 

by the injunct ion . Valeo Cincinnat i, Inc. v. N & D Machining Service, Inc. (1986) , 24 Oh io St. 3d 

4 1, 492 N.E.2d 814; Goodall v. Crofton (1877) , 33 Oh io St. 271. Further , the party seek ing the 

preliminary injunction must estab lish their right to a prelimina ry inju nct ion by show ing clear and 

convincing ev idence of each element of the claim. Mead Co1p ., Diconix, Inc., Successor v. Lane 

(1988) , 54 Ohio App . 3d 59, 560 N.E.2d 1319. The injunct ion must be suffici ent ly speci fic to 

pem1it compliance w ithout the fear of an acc idental violation . Id. at 67. 

7 



In Migra v. Warren City School District Bd. of Educ., the United States Supreme Court 

expressed its preference for the use of the term "claim preclusion" to refer to the preclusive effect 

of a judgment in foreclos ing future litigation rather than the more traditionally ut ilized tem1 of "res 

jud icata ." 465 U.S. 75, 77 n. I (1984). In Oh io, "[t]he doctrine ofresjudicata encompasses the 

two related conc-epts of claim preclusion, also known as res Judi ca ta or estoppel by jud gment, and 

issue preclusion , also known as collatera l estoppe l." O' Nesti v. DeBartolo Realty Corp., 113 Ohio 

St.3d 59, 2007-Ohio- l 102, 862 N .E.2d 803, 6. "The app licab ility ofresjud icata is a question 

of law that is subject to de novo review ." Althof v. State, 4th Dist. Gallia No . 04CA 16, 2006-Ohio-

502, at 13. 

Prior to 1995, cla im preclusion in Ohio was referred to as "a final jud gment or decree 

rendered upon the mer its, w ithout fraud or collus ion, by a court of competent jur isdiction ... is a 

comp lete bar to any subsequent action on the same claim or cause of action between the parties or 

those in privity with them ." Grava v. Parkman Township (1995), 73 Ohio St. 3d 379, 381, 653 

N.E. 2d 226 (citing No1wood v. McDonald (1943), 142 Ohio St. 299, 52 N .E. 2d 67, paragraph 

one of the syllabus) . In 1995, the Supreme Court of Oh io greatly expanded the applicat ion of res 

judicata/cla im preclus ion: 

In recent years, this court has not lim ited the applicat ion to the doctr ine of res 
j udicata to bar only those subsequent actions involving the same lega l theory of 
recovery as a previous act ion . [] ' It has long been the law of Ohio that an existin g 
final judgment or decree between the part ies to litigation is conclusive as to all 
claims wh ich were or might have been litigated in a first lawsuit.' We also declared 
that ' the doctr ine of res j udicata requires a p laintiff to present every ground for 
relief in the first action , or be forever barred from asserting it.' 

Today, we ... ho ld that a valid jud gment rendered upon the merits bars all 
subsequent actions based upon any claim arising out of the transact ion or 
occurrence that was the subject matter of the previous action . 
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Grava, 73 Ohio St. 3d at 382, 653 N .E . 2d 226 .2 Citing to I Restate ment of the Law 2d, Judgments 

(1982), Section 24(1), the Gra11a Court expla ins that: 

',,Vhen a valid and fina l judgment rendered in an act ion extingu ishes the plainti ff's 
cla im pursuant to the rules of merger or bar, the claim extingu ished include.s all 
rights of the plaintiff to remed ies aga inst the defendant with respect to all or any 
part of the transact ion, or series of connected transact ions , out of wh ich the action 
arose ... That a number of different lega l theor ies casting liability on an actor may 
app ly to a given episode does not create mu ltiple transact ions and hence multi ple 
cla ims. This rema ins true although the severa l lega l theor ies depend on different 
shadings of the facts, or wou ld emphasis different elements of the facts, or wou ld 
call for differe-nt measure.s of liab ility or difle-rent kinds of relief. 

Id. 382-383, 653 N .E. 2d 226 .3 

The Supreme Court of Oh io in Grava even noted that "[t]he instab ility that would follow 

the establishment of a precedent for disregard ing the doctrine ofresjudicata for 'equ itable' reasons 

wou ld be greater than the benefit that might resu lt from rel iev ing some cases of indiv idual 

hardsh ip." Id. at 384, 653 N .E. 2d 226 . The hold ing in Grava is entire ly dispos itive of such a 

contention, since it makes clear that this issue is no longer whether a party could have brought a 

cla im in a first action, but instead it is whether or not a "subsequent act ion is based upon any claim 

aris ing out of the transact ion or occurrence that was the subject matter of the prev ious action ." 

Grava, 73 Ohio St. 3d 379,653 N.E. 2d 226, at syllabus I . "Transa ction" is defined as a "common 

nucleus of operat ive facts." Id. at 382 . 

As set forth above, Made) I involved Plaint iffs' allegat ion that Ms. Madej suffered from a 

disab ility that is aggravated by petrochem icals conta ined in "chip seal" aspha lt, and they asked 

2 The Grava Court noted that the case before it involved claim preclusion on ly. Id at 381. 
3 The doctrine of res Judi ca ta/ issue preclusion, on the other hand, sets forth that a " fact or a point" 
that has been detem1ined by a court in a competent jur isdiction may not be drawn into que.stion 
amongst the same parties "whether the cause of act ion in the two actions be identica l or different." 
Fort F,ye Teachers Ass'n v. State Empt. Reis. Bd., 81 Ohio St.3d 392, 395, 692 N .E.2d 140 ( 1998). 
Issue preclus ion is intended to preclude parties from contest ing matters wh ich they have already 
had a full and fair opportun ity to lit igate . Montana v. United States, 440 U .S. 147, 153- 154 (1979). 
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that the Engineer be prohibited from using such materia ls w ith in a one-mile radius of her home . 

Th is was the "transact ion or occurrence" al issue Made)!. A final detem1ination was reached on 

the merits . Made) II involves claims arising out of the same "transact ion or occurrence " (name ly, 

Ms. Madej's alleged exqu isite sens itive to asphalt) that was present in Made) !. Accordingly , 

Grava makes clear that because Made) II is a "subsequent action O based upon any claim aris ing 

out oft he transaction or occurrence that was the subject matter oft he prev ious action ," wh ich was 

Made) I, the Plaintiffs' claims for injunctive relief are barred by the doctr ine of claim preclusion . 

The foci that the Plaint iffs werecarefol in Made) II not to plead any of their causes of act ion 

under the same statutes or torts that they pied in Made) I does not slop cla im preclusion from 

applying . As the Grava Court made c lear: "[t]hat a number of different legal theor ies casting 

liability on an actor may app ly to a given episode does not create mu ltip le transact ions and hence 

multiple claims ." Id. al 382. The Supreme Court of Oh io has since reiterated that whether the 

original claim explored all the possib le theories of relief is not relevant, since: 

[i]t has long been the law of Oh io that 'an existing final jud gment or decree between 
the parties to litigat ion is conclusive as to all claims wh ich were or might have 
bee11 litigated in a first lawsu it.' (Emphas is added .) * * * The doctrine of res 

Judi ca ta requires a plaintiff to present every ground for relief in the first action, or 
be forever barred from asserting it. 

Brown v. City of Dayton, 89 Oh io St. 3d 245, 248, 730 N .E.2d 958, 962, 2000 Oh io LEXIS I 603, 

*9, 2000-Ohio-148 (c iting Nat/. Am usements, Inc. v. Spr i11gdale (1990), 53 Oh io St. 3d 60, 62,558 

N.E.2d 1178, I 180, quoting Rogers v. Whitehall (1986), 25 Oh io St. 3d 67, 69, 25 Oh io B . Rep. 

89, 90, 494 N.E.2d 1387, 1388); Ensley v. City of Dayton (Aug. 16, 1995), 2nd Dist. No . 14487, 

1995 Oh io App. LEXIS 3366, al * 12-13 (holding that "the critical question in determ ining whether 

res j udicata precludes a second su it is not whether the causes of action are idelllical but whether 
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the factual issues underlying the causes of action are essentially identical and all that has been 

changed in the second suit is the legal implicat ion of those fact.s")(emphasis added) . 

Similarly, claim prec lusion still appl ies despite Plainti ffs' claim that Ohio law and federal 

law is different concern ing what evidence is sufficient to make expert testimony reliab le', or 

desp ite the fact that neither the D istrict Court nor the Sixth Circu it addressed all of the substant ive 

legal issues under the ADA ra ised by the Pla int itls in Made) 1. Verified Complaint at 68-71. 

Grava make clear that claim prec lusion still applies even if "several legal theor ies depend on 

different shad ings of the facts, or wou ld emphas is different elements of the facts, or wou ld call for 

different measures of liab ility or different kinds of re lief." Grava at 382-383 . In fact, the Supreme 

Court of Oh io was clear that: 

The present trend is to see [a] c laim in factual tem1s and to make it conterm inous 
with the transact ion regard less of the number of substant ive theor ies, or var iant 
forms of relief flow ing from those theor ies, that may be available to the plaintiff * 
** ;regardless of the variat ions in the evidence needed to support the theories or 
rights . 

Grava at 229 . Regard ing the Plainti tls' argument that she should be pem1itted to maintain a cla im 

for den ial of a reasonab le accommodat ion of Ms. Madej's disab ility under R .C. Chapter 4 112 

because neither the District Court nor the Sixth Circu it addressed the merits of that same claim 

under the ADA , the Supreme Court of Ohio has been clear that even a dismissal founded on a 

comp laint's "' failure to state a claim upon which relief can be granted' const itutes a judgment that 

is an 'adjudication on the mer its ."' State ex rel. Acresv . Ohio Dep'tofJob & FamilyServs ., 2009-

Oh io-4 176, at 15, 123 Oh io St. 3d 54,91 4 N .E.2d 170. 

• Wh ile an except ion to issue preclus ion found at Restatement (Second) of Judgements§ 28(4) can 
be found when "[t]he party against whom preclusion is sought had a signi ficantly heavier burden 
of persuas ion w ith regard to the issue in the initial action ," th is except ion only applies to issue 
preclusion and is therefore inapplicab le to claim preclusion . Dennis v. Berne Twp. Trs. Case No . 
C2-04-CV- l 185, 2006 U .S. Dist. LEXIS 2450, * 10 (S.D. Oh io January 24, 2006) . 
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Further instructive is the case of Powell v. Doyle, where the Eighth D istrict appl ied Grava 

and held that a valid, final judgment on the merits bars all subsequent lit igat ion ar ising out of the 

same transact ion or occurrence that was the subj ect matter of the prior litigat ion . Powell v. Doyle 

(Oct. 8, 1998), 8th D ist. No. 72900, 1998 Oh io App . LEXIS 4812 . Dist inctly, the Powell court 

held: 

In Grava,supra, al syllabus, the Court held that "[a] valid, final judgment rendered 
upon the merits bars all subsequent actions based upon any claim arising out of the 
transact ion or occurrence that was the subj ect matter of the previous act ion ." 

**** 
Therefore, eve11 though the federal court's dism issal order attempts to limit the 
order to "011/y those claims that were brought i11 this case, "the order also gover11s 
the state claims based 011 the same operative facts . Therefore, because pla int iff's 
federa l discrim inat ion cla im and stale breach of contract claim present the same 
cause of action, the tr ial court's lim iting language does not prevent the application 
ofres jud icata lo pla intiff's stale breach ofcontrnc -t claim . Accordingly, resjudicata 
bars pla i11tiff's state claims . 

Id. al * 16- 18 (emphas is added) . 

Footnote number2 in the Plainti ffs' Motion , and the two cases cited there in, do not allow 

for the Plainti ffs to avoid the preclusive effect of claim preclusion . They first cite to State of Ohio 

ex rel. Susa11 Boggs v. City of Cleveland, 655 F.3d 5 I 6, 523-24 (6th Cir. 2011 ), wh ich they claim 

holds that "under Ohio law, res jud icata does not apply due to change in scope of project." 

Pla inti tls' Motion al FN. 2. Boggs, however , detem1ined that cla im prec lusion did not apply 

because "Ohio law instructs that dism issals for lack of stand ing do not trigger res jud icata ." Id. al 

521. Un like the prior state court suit in Boggs that was dism issed based upon a detem1inat ion that 

the plaintiffs' lacked stand ing, there is no dispute that Made) I was detem1inat ion upon the merits . 

Boggs did also find that the 2004 and 2007 runway expans ions were dist inct events from 

an earlier expans ion wh ich cou ld not have been ra ised in the earlier 2002 lawsu it, and therefore, 

these subsequent expans ions resu lted a new transaction or occurrenc -e such that res jud icata could 
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not apply. Id. at 523-524. Neverthe less, there is no dispute that Made) I did involve the same 

transact ion or occurrence alleged in Made) [! , which is whether Ms . Madej has a disab ility 

aggravated by the petrochem icals conta ined in chip seal such that the Eng ineer should be 

proh ibited from paving with the same w ithin a one-mil e rad ius of her home . The fact that the 

Plaintiff s' attempt to different iate Made) I by claiming at Footnote 2 of their Motion that N. Peach 

Ridge Road , wh ich Plaintiffs actually conceded is also w ithin a mile of their home, has been paved 

with asphalt , or that the Eng ineer allegedly intends to doub le the amount of asphalt to the pav ing 

of Dutch Creek Road , does not change the fact that Made) ff invo lves the same occurrence or 

transact ion as Made) I (aga in, that Ms . Madej has a disab ility aggravated by petrochem icals in ch ip 

sea l such that the Eng ineer should be proh ibited from paving with in a one mile radius of her home) . 

Thus, not on ly could the Plaintiff s have brought such claims in Made)/, the Plaintills actually did 

bring such claims in Made) I . 

The second case that the Plaintiffs cite in Footnote Number 2 is Goodson v. McDonough 

Power Equipment, Inc., 2 Oh io St. 3d I 93, I 95 (1983), which they assert holds that "issue 

preclus ion on ly bars 'the relitigat ion in a second action of an issue or issues that have been actually 

and necessarily litigated and detem1ined in a pr ior act ion ."' They claim that Made) I invo lved the 

adm issibility of expert med ical testimony under the Federa l Rules of Evidence, and that Made) II 

involves the admissib ility of expert med ical testimony under the Oh io Rules of Evidence . Id.5 

5 In any event, the most recent Staff Notes to Oh io Evidence Rule 702 (Test imony by Experts) 
make clear that his no difference between the Federal and Oh io Rul es of Ev idence on this issue: 
"(While dec isions under the federal rules ofevidenc -e are frequent ly inapposite to the 
interpretat ion of the Ohio rules, see Evid.R. I 02, the federal counterpart to Evid.R. 702 has been 
interpreted as incorporating a reliability requ irement. Daube11, supra . To that extent, the Un ited 
States Supreme Court's discuss ion of the cons iderat ions that may be relevant to a reliab ility 
detem1ination may also be helpfu l in constru ing the Oh io ru le. See id., 113 S .Ct. at 2795 -2796 .)." 
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The Plaintiffs are correct that the holding in Goodson concerns issue preclusion/co llateral estoppel. 

Id. Defendants here, however , have not argued that the Plaintiffs' claims for injunct ive relief are 

barred by the doctr ine of issue precl usion. Because the Defendants ' argument is thatthe Plainti tls' 

cla ims are barred by the doct rine of claim preclusion lestoppel by j udgment , Goodson is who lly 

inapp licab le. Moreover , Powell makes clear that a final j udgment on the merits of federal claims 

governs state claims based on the same operate facts such that cla im prec lus ion app lies. Powell at 

* 18. 

Finally, the Pla int iffs cla im that "th is matter inc ludes part ies who were not part ies to the 

prior case (Comm issioners)" such that "[r]es j ud icata thus does not app ly." Motion at FN. 2. The 

Supreme Court of Ohio has reiterated the holding in Grava that claim preclusion prov ides that '"[a] 

final judgment or decre-e rendered upon the mer its, without fraud or collus ion, by a court of 

competent j urisd ict ion *** is a comp lete bar to any subsequent action on the same cla im or cause 

of aclion between the parti es or those in privily with them."' State ex rel. Harsh v. Oney, 138 Ohio 

St. 3d 192, 193, 2014 -Oh io-458, 4, 5 N.E.3d 610, 61 I (citing Grava at 38l)(emphas is added) . 

To decide if ident ity of parties exists, courts look beyond nominal parties to discover the real party 

in interest. State ex rel . Hofstetter v. Kronk (1969), 20 Oh io St. 2d I 17, I 19,25 4 N .E .2d 15. It is 

well estab lished that a county is the real party in interest in act ions brought aga inst county agencies 

or heads of agencies . Id. at paragraph three of the syllabus; see also Bd. ofComm'rs v. City of 

Hamilton, 145 Oh io App . 3d 454, 465, 763 N .E.2d 618, 626 ("Consequent ly, contrary to the 

County's cla ims, Butler County was the real party in interest in the bond validation proc-eeding, 

even though the City sued on ly the County auditor"). Accord ingly , the Engine-er is in pr ivity with 

the Athens County Board of Comm issioners such that claim prec lusion applies . 
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Accord ingly, the law is clear that the Plaint iffs' attempts to re-litigate the transact ion or 

occurrence in Made) I, which is whether Ms . Madej has a disab ility aggravated by exposure to 

petrochem icals and ifso , whether the Engineer should be prohibited from using chip seal w ith in a 

one-mile radius of her home , tearing up the app licat ion of other already applied asphalt produ cts, 

and the prov is ion of other not ice items , is barred by the doctr ine of claim prec lusion . Therefore, 

the Plainti lls cannot carry their burden of establish ing a substant ia I likelihood that they will prevai I 

on the merits of the ir claims . Thus , this Court's should deny the Pla int iffs' Motion . 

IV. In the alterna tive, this Cour t must requir e the Plaintiffs to post sufficient securit y. 

Shou ld th is Court somehow find that Pla intiffs' request for injunct ive rel ief is not barred 

by the doctr ine of da im preclus ion and that the Plaintiffs can otherw ise carry their burden to obtain 

inj unctive relief, this Court must requ ire the Pla int ifls to post suffic ient secur ity . Civi l Ru le 65 

(Injunct ions) prov ides in pert inent part as follows: 

(C) Secur ity . No tempora 1y restra i11i11g order orprelimi11a,y injunctio11 is operative 
until the party obtai11ing it gives a bo11d executed by sufficient surety, approved by 
the clerk of the court grant ing the order or inj unction, in an amount fixed by the 
court or j udge allowing it, to secure to the party enjoined the damages he may 
susta in, i f it is finally dec ided that the order or inj unction shou ld not have been 
granted . 

The party obta ining the order or injunct ion may depos it, in lieu of such bond, w ith 
the clerk of the court grant ing the order or injunction , currency , cash ier 's check, 
c-ertified check or negoti able government bonds in the amount fixed by the court . 

(emphas is added) . 

The Engineer has been attempting to pave a deteriorat ing Dutch Creek Road since 20 I 5. 

Even cost and delays caused by Made) I (and now , Made) II) notwithstand ing, the plann ing, 

preparat ion, and cost of paving any road is sign ificant. It requ ires that a contract be prepared and 

put out to public bid as requ ired by R .C. 307.90 . Any s ign ificant de lay in the execution of the 

publicly awarded paving contract, part icu larly in light of the fact that road paving in Ohio, due to 
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weather, typically cannot be performed afte r October , wi ll cost the Defendants hundreds of 

thousands of taxpayer dollars. 

According ly, if this Court grants injunct ive relief to the Plaintiffs , it must first require the 

Plaintiffs to post a suffic ient surely to protect the financ ial interest of the Defendants and the 

taxpayers they have been elected to represent. 

V. Conclusion 

For the above reasons , this Court shou ld deny the Plaintiffs' Plaintiffs' Motion For 

Temporary Restraining Order and Preliminary Injunction. If this Court nevertheless grants the 

Plaintiffs injunctive relief, it must require the Plaintiffs to post sufficient security. 
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Respectfully Submitted , 

ISAAC \VILES & 
BURKHOLDER , L.L.C. 

Isl Molly R. Gwin 
Molly R. Gwin (0088189) 
mgwin@isaacw iles.co m 
Aaron M. Glasgow (0075466) 
aglasgow@isaacw iles.co m 
Isaac Wiles & Burkholder , LLC 
Two Miranova Place , Suite 700 
Columbus, Ohio 43215 -5098 
Attorney for All Defe11da11ts 
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300 W. Wilson Bridge Road, Suite I 00 
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Attorneys for Plai11tijfs 

Isl Molly R. Gwi11 
Molly R. Gwin (0088189) 
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Cynthia Madej 
13 I 52 Dutch Creek Rd. 
Athens, Ohio 4570 I 

and 

Robert Madej 
13 I 52 Dutch Creek Rd. 
Athens, Ohio 4570 I 

Plaintiffs 

vs. 

EXHIBIT A 

IN THE UNITED STA TES DISTRJCT COURT 
FOR THE SOUTHERN DISTRJCT OF OHIO 

EASTERN DIVISION 

Case No. 2: I 6-cv-658 

JUDGE EDMUND A. SARGUS, JR. 

Magistrate Judge Kemp 

Athens County Engineer Jeff Maiden 
I 6000 Canaanville Rd. 
Athens, OH 4570 1 

Defendant. 

PLAINTIFF'S THIRD AMENDED COMPL AINT <FIRST AMENDED COMPLAINT 
SINCE DEFENDANT REMOVED THE CASE TO FEDERAL COURT) 

-C OUNT ONE -
(JNJUNCT IVE RELIEF) 

I. Plaintiff Cynthia Madej (hereinafter "Cindi" or "Mrs. Madej") is a resident of 
Athens County, Ohio. 

2. Defendant is an Athens County resident sued in his official capacity as Athens 
County Engineer. 

3. This case involves a dispute over a paving project that has begun and is scheduled 
to continue on Dutch Creek Rd. in Athens County, Ohio. 
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4. For many years Defendant and his predecessor in office had been on notice that 
Cindi suffers from chemical sensitivity, also known as environmenta l illness, 
which renders many substances used in road paving highly toxic to her, including 
but not limited to petrochemicals used in "chip and seal" road surfacing . 

5. Despite the County Engineer's knowledge of Mrs. Madej 's medical condition, the 
Defendant went forward with a plan to apply a chip and seal road surface to Dutch 
Creek Rd. Plaintiffs learned only about two weeks and four days before filing 
their September 15"', 20 I 5 Comp laint in state court that such a project would 
apparently be moving forward. 

6. After Plaintiffs learned of the proposed road surfacing plans, Plaintiffs provided 
Defendant with copies of two physician 's letters confirming that road paving 
projects which use petrochemicals within one mile of Cindi' s residence could 
cause serious physical harm or be life threatening to Mrs. Madej (e.g. could cause 
respiratory or heart failure, or paralysis). One of the letters also informed 
Defendant that Mrs. Madej suffe rs from a life-threaten ing anemic condition that 
has placed her health in a precarious position and that in light of her weakened 
condition even small exposures to chem ical stresso rs create a serious hazard for 
her. The lette rs further informed Defendant that Cindi is unable to relocate from 
her home due to the severity of her sensitivities and the specialized living 
environment she requires. An affidavit from Cindi 's doctor confirming these facts 
and indicating that any such road work on Cindi's road (Dutch Creek Road) 
would be injurious and could cause death is attached hereto as Exhibit 1. 

7. Though Defendant had notice that serious injury or death would likely result from 
the use of chip and seal surfacing within one mile of Cindi 's residence , he 
nevertheless moved forward with the plan to use chip and seal within one mile of 
her residence. 

8. Defendant refused to cons ider opt ions for treating or surfacing the road that would 
be safe for Cindi , and refused to delay the project to give sufficient time to 
investigate options to treat or surface the road that would not pose a risk of serious 
physica l harm or death to Cindi, though NUMEROUS other options do exist . See 
Exhib it 2 (list of dust control and surfac ing opt ions not involving the use of tars 
and petrochemicals). 

9. Defendant mailed a letter dated Friday September 11th, 20 I 5 to Dutch Creek Road 
residents including Plaintiffs (which Plaintiffs ' received on Monday September 
14th

, 20 15) indicating a that the Dutch Creek Road chip and seal project would 
begin on Monday September 14"', 2015 . See Exhibit 3. 

I 0. Defendant in fact commenced grading and road preparation on Dutch Creek Road 
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on Monday September 14", 20 15. 

11. Defendant proceeded with the project with full knowledge that applying the chip 
and sea l surface wou ld cause death or serious physica l harm to Cind i. 

12. On September 15th
, 20 15 the Athens County Common Pleas Court granted a 

temporary restraining order to halt the installation of chip and sea l on Dutch Creek 
Road which was already underway. The Temporary Restraining Order prohib ited 
the Defendant from installing ch ip and sea l on Dutch Creek Road past its 
intersect ion with Stan ley Road , approximate ly one mile from the Plaintiffs' 
residence. 

I 3. On September 23 , 20 15, afte r a hearing in open court, the Athens County 
Common Pleas Court granted a preliminary injunction ordering that no chip and 
sea l paving occur within a one mile radius of Plaintiffs' house , and finding that 
Plaintiffs had a substantial likelihood of success on the merits , that there was no 
unjustifiable harm to othe r residents of the road, and that Plaintiffs proved by 
clear and convinc ing evidence the necessity of pre liminary injunctive relief. See 
Decision Granting Preliminary Injunction; Journa l Entry, attached hereto as 
Exhib it 4. 

14. Plaintiff promptly violated the aforement ioned temporary restraining order by 
extend ing chip and sea l within the prohibited sect ion beyond Stanley Road and 
close r than one mile from the Plaintiffs' house. 

I 5. Shou ld Defendant proceed with the ch ip and sea l project Defendant would 
negligently , recklessly , knowingly and intentionally cause physical harm and/or 
death to Cind i and cause severe emotiona l distress to Cind i and her husband , 
Plaintiff Robert Madej. 

I 6. In such instance , the Defendant's aforesa id negligent, reckless , knowing , and 
intentiona l acts would be the proximate cause of Plaintiffs' injuries. 

17. Plaintiff seeks only injun ctive relief at this time , and does not seek damages. Thus 
political subdiv ision immuni ty contained in O.R.C. §2744.0 I, et seq. (which 
explicitly applies on ly to actions for damages) is in no way impli cated. 

I 8. Plaintiff seeks and is ent itled to a permanent injunction ordering the Defendant to 
improve Dutch Creek Road within one mile of Plaintiff's residence with an 
alternative or alternatives to chip and sea l and aspha lt that would not harm Cindi 
(preferab ly but not necessarily with one of the opt ions proposed by Plaintiffs in 
Exhib it 2). 
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19. Plaintiff has an excellent chance of prevailing on the merits of its claims given 
that political subdivision immunity does not apply and there is ample evidentiary 
support from her physician. 

20. No third parties will be harmed given the numerous dust contro l and road 
surfacing options that the county has which do not involve substances that would 
cause injury or death to Mrs. Madej. 

21. The public interest will be served given that public officials should be strong ly 
discouraged from intentionally and unnecessarily causing serious physical harm or 
death to citizens when numerous non-injurious and non-fatal alternatives exist. 

-COUNTTW O-
(CIVIL ASSAUL T AND BATTERY AND/OR WRONGFUL DEATH) 

22. Plaintiffs incorporate all of the foregoing allegations as if fully rewritten herein. 

23. Though Defendant knew, has long known, and knew with substantial certainty 
that Plaintiff Mrs. Madej would suffer serious physical harm or death ifa chip and 
seal project proceeded, Defendant assured the Plaintiffs both in the spring of2015 
and throughout the summer of 20 I 5 that there were no plans chip and seal to 
Dutch Creek Road. When plans to chip and seal Dutch Creek Road were made, 
Defendant assured Plaintiffs it would not proceed with applying chip and seal. 

24. Defendant further knew, has known, and knows with substantia l certainty that 
Mrs. Madej cannot be relocated given that she requires a specia lized living 
environment , and is physically frail. See e.g. Exhibit I. Defendant has been 
informed of this very explicitly by both the Plaintiffs and their physicians. 

25. Despite its knowing with substantial certainty that Mrs. Madej could not be 
relocated Defendant recklessly, wantonly and/or in bad faith gave Plaintiffs 
grossly insufficient notice that they were reversing their earlier statements and 
were in fact proceeding with the chip and seal project on Dutch Creek Road. 

26. Defendant recklessly , wantonly and/or on bad faith gave so little notice of the 
reversal of the decision not to chip and seal Dutch Creek Road that there was and 
is insufficient time to find a new location and build a new sealed residence for Ms. 
Madej so as to protect her from serious physical harm or death. Relocation is 
currently an impossibility as Cindi's doctor has indicated. See Exhibit I. 

27. Defendant recklessly wantonly and/or in bad faith refused to discuss alternatives 
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and provide sufficien t time to identi fy alternatives to applying chip and seal to 
Dutch Creek Road with the Plaintiffs. 

28. Pursuant to O.R.C. § 2744.03(5) a political subdiv ision is liable in damages if its 
"judgment or discretion in determining whether to acquire, or how to use, 
equipment, supplies, materials , personnel, facilities, and other resources" is 
exercised in a wanton or reckless manner, or in bad faith. See id. 

29. As a result of the wanton, reckless, and/or bad faith exercise of discretion of the 
defendant the plainti ff will suffe r serious physical harm or death proximately 
caused by the defendant's act ions. 

30. The aforement ioned actions of the Defendant were all taken with malice. 

3 I. Defendant knows with substantial certainty that its actions will bring serious 
physical harm or death to Mrs. Madej. 

-COUNT THREE -
(DECLARATORY JUDGME NT- CIVIL ASSAULT AND BATTERY AND/OR 
WRONGFUL DEA TH) 

32. Plaintiffs incorporate all of the foregoing allegations as if fully rewritten herein. 

33. Plaintiffs seek a declaratory judgment to the effect that should the defendant 
proceed with the threatened chip and seal project on the section of Dutch Creek 
Road extending from S.R. 550 to Stanley Road Mrs. Madej will suffer serious 
physical harm or death and that the Defendant will be liable for civil assau lt and 
battery and/or wrongful death. 

-COUNT FOUR-
(PLAINTIFF CYNTHIA MADEJ'S CLAIMS UNDER THE FAIR HOUSING 

AMENDMENTS ACT, 42 U.S.C § 3601, ET SEQ.) 

34. Plaintiffs incorporate all of the foregoing allegations as if fully rewritten herein. 

35. Plaintiff Cynthia Madej is a person with a disability or handicap for the purposes 
of the Fair Housing Amendments Act. She has been determined to be completely 
disabled by the U.S. Social Security Administration, suffers from environmental 
illness, fibromyalgia, and chemical sensit ivities. 

36. The Fair Housing Amendments Act ( 42 U.S.C. § 360 I et seq., including but not 
limited to 42 U.S.C. § 3601 (I)) (hereinafter FHAA) makes it unlawful to 
"discriminate against any person in the terms, conditions , or privileges of sale or 
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rental of a dwelling, or i11 the provis io11 of services or fa cilities i11 co1111ectio11 
with such dwelli11g, because of a handicap ." 42 U.S.C. § 3604(f)(2) (emph asis 
added) . 

37. Such discrimination includes a " refusal to make reaso nable accommodations in 
rules, policies , practices or serv ices, when such accommodations may be 
necessary to affo rd such person equal oppo rtunity to use and enj oy a dwe lling[.]" 
Id. at § 3604(f)(3)( B). 

38. The FHAA requires reasonab le acco mmodations necessary for a disabled 
individual to rece ive the "same enjoyment from the prope rty that a non-disab led 
person wou ld rece ive ." See A11derso11, et al. v. City of Blue Ash, (6'" Cir.Ct.App ., 
August 14, 2015) , Case No. 14-3745, p. 24-25 . 

39. Though the Defendant has been made aware of Ms. Madej's disab ility and has 
been informed by two of her physicians that proceed ing with ch ip and seal ing of 
Dutch Creek Road would cause her serious phys ical harm or dea th the Defendant 
has refused to make reaso nable accommodations for Ms . Madej's disability that 
would not deprive her of the use and enjoyment of her home and property . 

40. Reasonab le acco mmodations not involving the use of chip and seal or other 
products tox ic to Cindi ex ist, and inc lude but are not limited to the use of one or 
more of those products listed in Exhibit 2. 

4 I. The failure to make these accommodations deprives Ms. Madej of equal 
opportu nity in the use and enjoyment of her home and property, given that she 
will be forced to suffer serious physical harm or death in order to remain in her 
home and live on her property . 

42. The failure to make these accommodations further dep rives Ms . Madej of equal 
oppo rtuni ty in the use and enjoyment of her home, given that she wi ll be forced to 
suffe r serious physical harm or death in order to have ingress and egress from her 
home across the ch ip and seal road that is physica lly harmful to her. 

43. The failure to make these accommodations will constructive ly evict Ms. Madej 
from her home. 

44. Reasonab le acco mmoda tions are necessary in order to allow Mrs . Madej to use 
and enjoy her home and property. 

-COUNT FIVE-
(PLAINTIFF CYNTHIA MADE J'S CLAIMS UNDE R THE AMERICANS WITH 

DISABILIT IES ACT PURSUAN T TO 42 U.S.C. 12 101, ET SEQ.) 
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45. Plaintiffs incorporate all of the foregoing allegat ions as if fully rewritten herein. 

46. Plaintiff Cynthia Madej is an individual with a disability under the Americans 
with Disabilities Act (hereinafter the "ADA"). 

47. The ADA prohibits pub lic entities from discriminating against individuals with 
disabilities by, 

" fail[ing] to make reasonab le modifications in policies, practices , or procedures , 
when such modifications are necessary to afford such goods, services , facilities, 
privileges, advantages , or accommodat ions to individuals with disabilities , unless 
the entity can demonstrate that making such modifications would fundamentally 
alter the nature of such goods, services, facilities, privileges , advantages , or 
accommodations ." 42 U.S.C. § 128 12(b)(2)(A)(i i). 

48. Though the Defendant has been made aware of Mrs. Madej's disability and has 
been informed by two of her physicians that proceeding with chip and sealing of 
Dutch Creek Road would cause her serious physical harm or death the Defendant 
has refused to make reasonable modifications in its policies , practices , or 
procedures by failing to identify and use alternatives to the chip and seal that 
would not cause serious physica l harm or death to Mrs. Madej, and which would 
not deprive her of the use of Dutch Creek Road and her home. 

49. Alternatives to traditional chip and seal to deal with the issues that the Defendant 
has identified as the reason for wanting to apply chip and seal to Dutch Creek 
Road (primarily dust contro l) exist and would not fundamentally alter the nature 
of the road maintenance services provided by the Defendant. 

50. Reasonable modifications to traditiona l chip and seal are necessary in order to 
afford Mrs. Madej the services, facilities, privi leges, advantages, and 
accommodations the Defendant provides (e.g. the advantages of road maintenance 
services, access to the road itself, access across the road providing ingress and 
egress that people without disabilities enjoy). 

WHEREFORE Plaintiff prays for the following relief: 

1. For a temporary restraining order, preliminary injunction and permanent 
injunction enjoining Defendants and\or their agents, servants, assigns, 
licensees or employees, from causing serious physical harm or death to 
PlaintiffMadej, and from causing serious emotional distress to both 
Plaintiffs by applying any road surfac ing or dust-control treatments to 
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Dutch Creek Road that wou ld harm Ms. Madej including but not limited 
to ch ip and sea l, asphalt, or any other petrochemical -based road surfacing 
or dust-control products. 

2. For damages in excess of$25 ,000.00 on Count 2, along with a preliminary 
injunction and permanent injunction prevent ing the application of ch ip and 
seal to Dutch Creek Road, punitive damages , and attorney fees. 

3. For a declaratory judgment on Count 3. 
4. On Count 4, for injunctive reliefrequiring the Defendant to make 

reasonable accommodations , for damages in excess of $25,000, and for 
costs and attorney fees. 

5. On Count 5, for injunctive reliefrequiring the Defendant to make 
reasonable modifications, for damages in excess of$25 ,000 , and for costs 
and attorney fees. 

6. For any other relief that the Court determines to be warranted in the 
premises. 

Respectfully submitted , 

Isl Sky Pettey 
Sky Pettey - 0072041 
Attorney for Plaintiffs 

LAVELLE AND ASSOCIATES 
449 E. State Street 
Athens, OH 45701 
sky@j ohnplave lle.com 
(740) 593-3348 - telephone 
(740) 594-3343 - facsimi le 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing PLAINTIFF 'S THIRD AMENDED COMPLAINT 
(FIRST AMENDED COMPLAINT SINCE DEFENDANT REMOVED THE CASE TO 
FEDERAL COURT) has been filed with the Court's electron ic filing system this 14"' day of 
October 20 I 6 and will be served upon all parties through that system . 

Isl Sky Pettey 
Sky Pettey - 0072041 
Attorney for Plaintiffs 
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AFFIDA vrr OF DR. BARBARA SINGER 

STATE OF Ohio, COUNTY OF Fairfield, SS: 

The Affiant, after duly sworn and cautioned, states the following information is 
true and correct as she verily believes. 

I. My name is Dr. Barbara Singer, and my address is 4 773 Carroll Cemetery Rd., 
Carroll, OH 43112. 

2. Cynthia Madej is a patient that suffers form severe chronic chemical sensitivity 
resulting from toxic exposure. She presents with a wide array of symptoms 
caused by organ and neurological damage and has limitations that require non­
standard level of care and special considerations in handling and treatment She 
has been legally disabled since 1997. She also currently suffers from a life­
threatening anemic condition as evidenced by very low hemoglobin levels and 
severe vitamin B12 deficiency, as well as extreme weight loss and 
cardiometabolic decompensation. She is in a precarious state and even small 
exposures to chemical stressors create a serious hazard for her. 

3. Ms. Madej requires limited exposure or avoidance of many common materials and 
chemicals which include but are not limited to: 
- diesel, jet and other fuels, 
- exhaust 
- tar and asphalt 
- oil 
- herbicides and pesticides 
- smoke. 

4. Roadway construction and maintenance activities are of particular concern. 
Exposures, even in small amounts, to numerous volatile organic compounds 
found in petrochemical products like tar (e.g. anthracene, benzene, and phenols), 
many of which outgas for months are dangerous and even life-threatening for 
Cynthia. Potential impacts include: 
- Difficulty breathing 
- Heart attack 
- Paralysis 
- Migraines 
- Neurologic stress and damage. 

5. Avoiding exposure is crucial. Cynthia is unable to relocate from her home due to 
the severity and breadth of her sensitivities and the specialized living environment 
she requires. She does not receive adequate protection from closing windows and 
doors, due to the severity of her illness. In addition, this patient' s sensitivities 
limit her ability to receive administration of standard medical care. Strong 
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20 15. 

reactions may occur from many plastic-based mater ials (e.g . oxygen masks and 
tubing) and most pharmaceuticals. 

6. If Cynthia's road has a chip and seal or aspha lt surface (or other surfacing that 
contains volati le organic compounds or toxins to which she is sensitive) espec ially 
while she is already in a weakened state from her anemia cond ition, weight loss, 
and cardiometa bolic decompensation it is my opinion to a reasonab le de ·ree of 
medical certa inty that she w ill suffer serious physical harm or possibl ath. 

Further, Affia nt saye th naught. 

Dr. Barbara Singer 

Sworn to before me and subsc ribed in my presence this l 5'" day of September, 

f_~ (J &Mo.--tJ~ ( 
Notary Public X 

S E A L GAIL M. SWATZEL 
ij()T ARY PUBUC, 8T ATE Of OHIO 
~ CQmm1n1oo Expnt 1l9/2017 
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EXHIBIT2 

NON-EX HAU STIVE LIST OF ALTERNATIVES TO CHIP AND SEAL 

Terrazyme 
Earthzyme 
Durasoil 
Dust Fyghter 
ProGuard Mag 

Adherex 
Road Dust Suppressant 
Beet with Ch loride 
MAG Liquid, Pellets , or Flakes 
Envirok leen 

Permazyme 
Dust Stop 
Dustless 
RoadKill 
Concrete 
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ATHENS COUNTY ENGINEER'S OFFICE 
Jeff Maiden, P.E., P.S., Athens County Engineer 
16000 Canaanville Road • Athens, Ohio 45701 
Office (740) 593-5514 • Fax (740) 592-4616 

September 11, 2015 
Mr. Bob and Cynthia Madej 
13152 Dutch Creek Road 
Athens, Ohio 45701 

Re: Dutch Creek Road (CR 34 )--Chip and Seal Resurfacing 

Mr. and Mrs. Madej, 

Thank you for attending the public meeting at my office last night I am empathetic with your wife's health issues, 
but it was clear that the current dusty road condition is causing potential safety and health issues for the other 
residents that live on Dutch Creek Road. The only reasonable solution is to proceed with the planned chip and seal 
resurfacing of Dutch Creek Road. I'm going to separate our planned road maintenance activities to two different 
areas of work as follows: 

Dutch Creek Rd. between SR 690 and Stanley Road [Ames T2171 
1. Monday-9 /14- Begin Grading Operations and Base Preparation for chip and seal 
2. Tuesday-9 /15- Begin Chip and Seal Operations on this section 
3. Wednesday-9/16 - Complete Chip and Seal Operations on this section 

Dutch Creek Rd. between Stanley Road [Ames T2171 and SR 550 
1. Thursday-9 /17- Begin Grading Operations and Base Preparation for chip and seal 
2. Friday-9/18-Begin Chip and Seal Operations on this section 
3. Monday-9/21 - Complete Chip and Seal Operations on this section 

The intersection of Stanley Road and Dutch Creek Road is approximately 1 mile from your house. 
The letters you submitted to me from Barbara Singer, DO, of Willow Wellness Center, LLC, and from Allan 
Lieberman, MD, state that you should be notified at least 5 days (Singer) or 3 days (Lieberman) before road 
construction or maintenance activity is performed within 1 mile of your residence. I called you today and informed 
you verbally of the above schedule. This letter has been sent to you today (9 /11) via Certified Mail. 

Sincerely, 

~::::.~ 
Athens County Engineer 
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IN THE ATHENS COUNTY, OHIO, COURT OE' COMMON PLEAS 
GENERAL DIVISION 

Cynthia Madej, et al., 

Plaintiffs, 

. : .· . . ca~e ,N<?· 15CI0179 
·. : :; . ' ' .. • : . . _; i ·,: ·:J-_ • • 

Judge Patrick J. tang 

SEP 23 2015 

v.s. 

Athens County Engineer 
Jeff Maiden, 

: 
Dl:CISION GRANTING PRBLIMINARY 
INJWCTI~: J001UmI. lmTRY 

: 

Defendant. 

This matter came before the court for hearing on 

Plaintiff's Motion for Preliminary Injunction on September 21, 

2015. Plaintiff Robert Madej was present in court, represented 

by Attorney Sky Pettey. Defendant Athene C9unty Engineer Jeff 

__ _____ Maj den w..as._a 1 so pr:ese.nt,,_ rapresent.e.<:t by .Asai.sxant e;™.oull.~0.,.17 __ _ _ _ 

Attorney Zach Saunders. The cou~~ has considered all evidence 

and argument before it and issues the following decision. 

' FACTUAL BACKGROUND 

Plaintiffs Robert and Cynth4a Madej reside at 135 12 Dutch 

Creek Road in Athens County. Cynthia Madej suffers from 

numerous health conditions that, Plaintiffs allege, will be 

badly or fatally exacerbated by a planned ~chip and seal" paving 
-

·project (hereinafter, "project") that • the county engineer, Jeff 

' 1 " 
I 

I . . ' 
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Maiden, (.hereinafter, ~engineer") intends to initiate. 1 At the 

hearing, both Mr. and Mrs. Madej testified at length about their 

living conditions -and the extreme measures they feel they must 

take on a daily . basis to accommodate Mrs. Madej' s heal ,th,
2 

Such 

measures include avoiding even remo~e contact with numerous 

chemicals, eating only very specific foods, and sleeping in a 

small glass-lined room, with an old recliner being the only 

furniture she feels her health can tolerate. In winter, the 

only heat source in the room is a string of incandescent light 

bulbs, augmented on extremely cold nights by the addition of 

glass bottles filled with hot filtered water. Mrs. Madej 

further testified about the negative physical reactipns she has 

past bouts of illness which she attributes to being exposed to 

diesel exhaust, even at some distance. She testified to having 

similar past illness brought on by what she believes was her 

exposure to chemicals involved in the paving of Peach Ridge 

Road, roughl _y a mile away, when t;pe wind was coming from that 

direction. 'Mrs. Madej further testified that she · could · not be 

easily moved from her home, that she suffers severe symptoms 
> 

whenever she travels in a car or leaves the house to visit her 

1 The COil rt granted a Tempoiary RMtraln°lnc Order on September 15, 2015, Vlhlch allowed th• project to mov• . , 
forward on Dutch Creek Road from State Route 690 to Stanl•y Roed. The TRO Rnjolned any c:t,lp and sul work on ' 
thuectlon of road nearest tlie Madej'resldence, from Stanley Road to State Route 550. 
'With the agreement of both parties, the tourt allowed Mrs, Maciel to testify from ham• via telepl10ne. 

2 

I 
I 

., 
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doctor, and that she believes these syroptoas are caused by 

elCpOSure to chemicals. 

Finally, plaintiffs offered testimony from Dr. Barbara 

Singer, a licensed medical doctor and Mrs. Madej's trea t ing 

physician. Or. Singer test _ified that Mis. Madej is in extremely 

poor health, and suffers from ailments including anemia, several 

vitamin deficiencies, protein deficiency, anxiety and 

depression. Dr. Singer further testified that Mrs. Madej's 

health has been declining recently, and that she has experienced 

extreme weight loss, currently weighing 97 pounds, despite her · s 

foot, 7 inch frame. 

Dr. Sin _ger testified that in her professional medical 

·-----· -• _.opi pi on, the.s.e..~pLOlllS - ara .. caused . b!,'-E1Xt~bern1 ca] -- ·- - -- --- · - •. •·· 

sensitivity, and that Mrs. Madej would likely suffer severe 

., 

physical injury or death if the project moved forw?rd at the 

current time. Finally, Dr. Singer testified that 
. . 

hospitalization is not a viable option, because the plastics and 

chemicals used at hospitals woulq exacerbate Mrs. Madej's 

illness. 

While Mr. and.Mrs. Madej have known for some time that chip . -
and seal paving was a possibility on Dutch Creek Road, they 

: allege tqat they _ were given assurances from the engineer that 

such work would not be done, as an accommodati9n to Mrs. Madej's 

health condition. 
\ 

The engineer dispu~es that any commitments of 

3 
I 

I 
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this nature were made, although he did agree to hold a public 

meeting on the issue, A meeting was convened by the engineer on 

Septe!11ber 10, at which several residents appeared in support of 

the chip and seal project, and also at which Mr. Made~ argued 

against it, The final decision to move forward with the project 

was made after the meeting, and both Mr. and Mr~. Madej 

testified that they were made aware of the project's approval 

when they received a certified letter from the engineer's office 

on September 14. They immediately sought counsel and filed 

their initial Complaint and Motion for Temporary Restraining 

Order on ·SepteJl1ber 15, which the court granted after a brief 

hearing, 

---· .. -·-- -·· ·~ .. . .... ·- --- -
LEGAL STANDARD 

In order to grant a preliminary injunction, a court must 

determine, by clear and convincing evidence, whether: (1) there 

is a substantial likelihood that plaintiff will prevail on the 

merits; (2) plaintiff will suffef irreparable injury if the 

injunation is not granted; (3) any third parties will be 

unjustifiably harmed if the injunction is granted; and (4) the . ' 
_public interest will be served by the injunction. 3 ~clear and 

.. 
· convinc~g" evidence is that measure ·or degree , of proof which 

• Y•ocv•[:d I@D!R, sys. Inc,, y. EdwardsTransfer & storage co .. 109 Ohio Ap_p.3d 786, m (10'll Dist. 1996) Wll!!I 
· \laJco Qnclnnatl, Inc. Y. N&D MasblnfDB Sc,y.. foc,. 24 Ohio Stld 41 (198&1i 

4 , 
I 



will produce in the mind of the trier of fact a firm belief or . · 

conviction as to the allegations sought to be established.• It 

is intermediate, being more than a mere preponderance, but not 

to the extent of such certainty as is · required beyond • -a 

reasonable doubt as in crinµ.nal cases. 5 It does not mean clear 

and unequivopal,6 

Applying these standards, the court finds that plaintiffs 

have demonstrated their entitlement to a preliminary injunction. 

FACTOR 1 - SUBSTANIIAL LIKELIHOOD OF SUCCESS ON THE MERITS 

This factor does not require that a plaintiff fully prove 

the ultimate merit of the case at a preliminary injunction 

----- -·-·- .hea.ci.n.g ... L. Batber, ...il..is...suf.ficient .. tbat .. a .pl.ai:ot 1 ff at least 

show serious questions going to the rnerits. 8 Stated another way, 

a plaintiff must demonstrate "more than a mere po~sibility of 

success" and "raise questions going to the merits so serious, 

substantial, difficult, and doubtful as to make them a fair 

~round for litigation and thus fpr more deliberative 

investigation."9 

• 

'kll Cross v. Ledford. 161 Ohio.St. 469, 477 (1954); •!tt also Stat~ y, l08JJ111). 82 Ohio App.3d 341 (2d Olst 1992), 

. 'Ill. 
'Ill. . 
'union !WP, y. YDIPo J\'{o. Pro(ess190,1 flrcflghtars Local 3412. 12 !lht. No. CA99.-08-08l (Feb. 14, 20001, a, a)ao 
Brak0re, Jnc. Y: Oyerbeck, 144 Ohio Mlsc.ld 35, 1007 Ohio 6464. . . 

'l!L 
.• SJ• QIQI~ Holding Com., UY. Cafcomp Sys. Inc,. 119 F.3d 393, 402 (611, Cir. i.997) . . 

5 
.... 

I I 
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In the present case, · plaintiffs allege in their First 

Amended Compl aint that the engineer's plan to complete the 

project will amount to a civil assault and battery likely to 

cause serious injury or death to Mrs. Madej. Plainti-ffs 

acknowledge the engineer's statutory .duty to repair and improve 

public roads and his broad discretion, as well as statutory 

immunity, in selecting appropriate methods, materials and 

timeframes for such projects. However , plaintiffs claim that 

· Mrs. Madej's illness, and the fact that the engineer has been 

made aware of it, would invoke R.C. 2744.03(A) (5), re~oving 

immunity for injurious actions unde~taken recklessly. 

Plaintiffs point to uncontroverted medical testimony indicating 

-··-·---··- __ti,at Mrs, Medej...J_a__g.:i:avel¥- ilL _and .. will .. sutfer sari ans in.j.w:¥-.or.- -- . . 

death from exposure to t he project's components. They also 

highlight the engineer's testimony that he is aware of the risks 

to Mrs. Madej's health or life and intends to proceed with the 

project regardless. 

While there may be some cau~e to doubt the diagnosis, it is 

undisputed that Mrs. Madej is a very · sick wo:m.a.n. The question 

of what is causing her symptoms is one for medical science. The 
• 

court is limited to deciding this Motion base d only upon the 
... 

· facts in . evidence before it, and the ·only medipal testimony 

offered at hearing is that Mrs. Madej is lilce~ •Y to suffer 

serious injury or death if the project moves forward at the 

' 6 

I 
f 
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present time. In the absence of contrary medical opinion, the 

court is not willing to disregard or. Singer's testimony 

outright. 

Based upo,n these observations, as well as the record as a 

whole, the court concludes plaintiffs have raised serious 

questions going to the merits - questions relating to 

recklessness that, due to the prospect of death or serious 

injury~ are substantial and difficult, and worthy of more 

deliberate investigation than is possible in the abbrev~ated 

preliminary injunction context. 

Accordingly, Factor 1 weighs in favor of plaintiffs. 

_______ . __ Fl}CTOR 2 - TRREPARABLE INJ.U&Y lF. IN.J,tlNCTIDN NOT GRANTED 

.. 

From a preliminary standpoint, plaintiffs have also 

established a likelihood of serious physical injUfY or death to 

Mrs. Madej should the project proceed at the present time. 

Whatever the weaknesses of the plaintiffs' nedical evidence, it 

remained uncontroverted by cornp~ting medical evidence or expert 

testimony. The possibility of death and/or -serious physical 

injury present extreme circumstances that clearly meet the 
' . 

standard of irreparable injury. Moreover, the uncontroverted 

evidenc~ demonstrates that Mrs. Made3 i~ pres~ntly home-bound. 

Nobody at the hearing - witness or party - advanced a viable 

alternative, should the project proceed at •the presen~ time, to 

7. 
I 

f 

.. 
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Mrs. Madej simply waiting in her home for the effects of the 

project to manifest. 

Accordingly, Factor 2 weighs in favor of plaintiffs. 

FACTOR 3 - NO UNJUSTIFIABLE HARM TO THIRD PARTIES 

The evidence presented at the hearing demonstrates that, 

although the remaining unpaved portion of Dutch Creek Road 

remains dusty, potholed and less-than-ideal, there is no safety 

emergency present. The engineer testified that he is not aware 

of any accidents on the road ·, that the primary annoyance, dust, 

will substantially abate from late Fall until early Spring, and 

that the road, in most respects, is in similar condition to 

project will likely cause annoyance, irritation, and minor 

disruption of travel and convenience, the court cannot find on 

the evidence before it that the delay will, or is likely to, 

result in unjustifiable harm to third parties. .Thi:s 1s 

especially true when weighed against the risk of harm to Mrs • .. 
Madej; discussed in Factors 1 and 2 above. 

Accordingly, Factor 3 weighs in favor of plaintiffs. 

FACTOR 4 -~ PUBLIC INTEREST 

The general public's interest will be served by completion 

of the improvements . to Dutch creek Road, a public ~oad under the 

I I 
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care and supervision of the engineer. But the general public 

also benefits from the preliminary protection of one of their 

number while serious issues of health and safety, a county 

official's statutory and discretionary authority, governmental . . .. -
immunity, and potential recklessness are fully and 

deliberatively investigated and litigated. 

Accordingly, Factor 4 weighs evenly for both sides. 

CONCLUSION 

Having weighed the foregoing factors and balanced them 

without giving determinative weight to any single factor, the 

court finds that plaintiffs have met their burden of 

demonstrating th rough clear and convincing evidence the -·-- -·-~ -- - ··· . . , ... ,_ .... ·- ~·- .. . ---· ----
necessity of preliminary injunctive relief. 

Accordingly, the preliminary injunction is GRANTED. The 

temporary restraining order issued September 15, 2015, i s hereby 

vacated and replaced with a preliminary ·injunction requiring 

that no chip and seal paving occur on Dutch Creak Road within a 

one-mile r'adius of plaintiff's house until.furtlter order of the 

court. 
,, 

IT IS SO ORDERED. 

Judge 

9 

I • I .. 
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The Court's preliminary injunction findings do not have 
preclusive effect and do not estop the parties on the merits at 
a future trial. The find i ngs are neither determinative of the 
issues in the case nor binding upon the parties or the Court at 
a subsequent trial. 

co: 

Sky Pettey, Attorney · for Plaintiffs Rol>ert and Cynthi a Madej 

Zach Saunders, Assistant Prosecuting Attorney, Attorney for Oefen~nt county 
Engineer Jeff Maiden 

--- --- ·- - .. ------~ .. -- -----.. ---·- - ·-· -.- ......... -----~ 

., 

,. 

10 
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